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eA Child Labor Amendment Is Unnecessary* 


By James Barciay SMITH 
School of Law, University of Kansas 


It was the purpose of the American people in creating our present system 
of government to establish an adequate, permanent, and efficient national 
government. Provisions for that government were made in a novel scheme 
which now, even more than then, makes the government of the United States 
unique in the world, namely a written constitution. 

“That the people have an original right to establish, for their future 
government, such principles as, in their opinion, shall most conduce to 
their own happiness, is the basis on which the whole American fabric has 
been erected. The exercise of this original right is a very great exertion; 
nor can it, nor ought it, to be frequently repeated. The principles, there- 
fore, so established, are deemed fundamental; and as the authority from 
which they proceed is supreme, and can seldom act, they are designed 
to be permanent.” 

Those who framed the written constitution contemplated it as forming the 
fundamental and paramount law of the nation beyond modification except 
by the supreme sovereign will of the people.’ 

“This theory is essentially attached to a written constitution, and is, 
consequently, to be considered, by this court, as one of the fundamental 
principles of our society. It is not, therefore, to be lost sight of, in the fur- 
ther consideration of this subject.”* 

The powers of the national government are granted “in a constitution, in- 
tended to endure for ages to come, and consequently, to be adapted to the 
various crises of human affairs.”* Certainly no problem of greater importance 


* This article originally appeared in 27 Calif. L. Rev. 15 (Nov. 1938), and is reprinted here with 
the permission of the California Law Review.—J.B.S. 
: Marbury v. Madison (1803) 5 U.S (1 Cranch) 137, 175. 
See my article, ‘‘Non Judicial Administration of Law,’ * to appear in a forthcoming issue of 
the Gairorsite of Cincinnati Law Review. 
8. Marbury v. Madison, supra note 1, 
4. McCullouch v. Maryland (1819) it Os. “UG Wheat.) 316, 415. 
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can confront the American people than whether the powers of the national 
government shall be changed. Such changes must be either to increase the 
national agency of government with the consequent diminution of the present 
freedom of individuals or of the states, or to decrease its powers with corre- 
sponding increase of the privileges of individuals or states. Under the pro- 
posed Child Labor Amendment both of the former consequences must fol- 
low mediately or immediately. Since these involve rights and immunities so 
expensively acquired they should not be given up unless the closer adjustment 
of government to the needs of the governed makes it ncessary. To surrender 
and destroy them where the existing powers are adequate would be folly ap- 
proaching the abandonment of our constitutional scheme of government. 
The justification for the Child Labor Amendment lies in the desire to effect, 
through affirmative governmental action, the liberation of the child of tender 
years from “sweat-shop” conditions. With this humanitarian principle no 
right-minded person can disagree. There are many other aspects, however, to 
the enactment of a child labor amendment of any kind and the existing propo- 
sal in particular. Even if it is possible to procure a child labor amendment, no 
amendment which carries such widespread opposition as the one pending 
should be adopted. No proposal for national child labor control by constitu- 
tional amendment has escaped widespread opposition. Even though such legis- 
lation can be promulgated, when we are dealing with as enduring a standard 
as a constitutional provision it cannot be wise and wholesome if opposition 
will be so extensive as to bring disrespect for government. The measure which 
we are considering is one which, if it is unpopular, would be impossible to 
enforce without a large police force. Surely the repetition of the experience 
of the nation under an unpopular amendment, noble as the experiment might 
be, should not be sought.® It is the purpose of this discussion to demonstrate 
that no such amendment is necessary or desirable. 


Within the individual state there may be adequate power to control the 
employment of children. However, we are not here concerned with the states’ 
power, for however comprehensive it may be, the piecemeal treatment by 
forty-nine jurisdictions within the continental limits, does not provide an 
adequate remedy for that unwholesome condition. In addition the limita- 
tions upon the states because of the national character of many industries 
within their borders, make uniformity even within an individual state im- 
possible. We must then turn to the nation for a competent sovereign. The 
nation has only enumerated powers to deal even with common problems. An 


Cf. Dodd, ‘‘Adjustment of the Constitution to New Needs’’ oe 22 A.B.A.J. 126. 

&. ‘‘If this amendment should go into the Constitution it would go in because all men, this 
committee no less than any other, abhor abuses of child labor. I think it is agreed by thinking men— 
and I believe the gentleman who just concluded his remarks will agree with me when I say that the 
Eighteenth Amendment came out of the bean cor not because the people of this country were any 
less in favor of t but b they ted the destruction of the fundamental law of our 
—_ p legislation being engrafted in it. I Sor to the gentleman who has just concluded that we are 

debating child labor or the evils of child Jabor. We are debating the — of the Constitu- 

tion of the United States ...’’ Mr. James A. Simpson, Ohairman of the Special Committee on the 
yatificetion of the Child Labor Amendment, (1936) 61 A.B.A. Rep. at 180. The report of the Special 
on d and Legislation Relating to Child Labor of the American Bar Association, 

Seip 1938, - ¥.. that on the referendum to the members of the association a vote of about five to 
one against the outstanding pro pas (10, ped to~ 2,748). On the modified proposal known as the Van- 
denburg ay nearly hal: oting opposed the measure (Yes: 7,729; No: 5,777). A.B.A. 








Advance Program Including Committee oh Section Reports (1938) at 265. 

The statements made some of the debates in state legislatures on the proposed ratification of 
the outstanding ne gees posal as to the SS of such an amendment are most alarming to those who 
government. 


believe in the efficacy of our scheme 
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undesirable practice may be stifled, either by direct prohibition or by so bur- 
dening the conduct that its continuation is no longer attractive. The taxing 
power and the commerce power seem to measure the potential national con- 
trol over child labor. We shall first deal with remedy through the national 
power to control interstate commerce. Both will be discussed under the as- 
sumption that no change is to be made in the Constitution. 


THE COMMERCE POWER 


Two decisions of the Supreme Court of the United States have precip- 
itated the problem. As long as they remain, the sediment will never be 
wholly dissolved by any of the reagents now being advocated or admin- 
istered. The cases can never be completely overruled under the present frame- 
work of our national order. The first of the cases to be considered here is 
Hammer v. Dagenhart.’ Basically the Court there held that Congress cannot 
regulate the wholly internal affairs of the states—matters purely local in char- 
acter. The obvious reason why the significance of this case can never be re- 
moved from decisions of the Supreme Court is that ours is a federal form of 
government with two distinct types of sovereigns. Our subject is (child) 
labor. Labor deals with commerce and industry. Including the nicety of 
shading, these concepts—labor, commerce, and industry—include every eco- 
nomic activity. Necessarily some substantial part of that activity must, by its 
very intimacy with things that are inherently Jocal as distinguished from 
national, remain within the powers exclusively reserved by the Constitution 
to the states.* Even though the commerce clause undergo the broadest possible 
interpretation, the national power will not include jurisdiction of important 
facts in the field. All of the commerce can never be entirely “with foreign 
nations, and among the several States . . ."* This must be true, or the com- 
merce clause enables the Congress to destroy the states—and this no one con- 
tends. Wherever the line is drawn, diversity of jurisdiction arises, and efficient 
as well as effective enforcement of standards ends.’® This may not be the 
wisest statesmanship, but as the Court put it: 


“It is not the province of the Court to consider the economic ad- 
vantages or disadvantages of such a centralized system. It is sufficient 
to say that the Federal Constitution does not provide for it . . . The efforts 
of the federal government must be made in a manner consistent with 
the authority granted by the Constitution.”™ 


(1918) 247 U.S. 251. 

:: “*If centripetal forces are to be isolated to the exclusion of the forces that oppose and counter- 
act them, there will be an end to our federal system.’’ Mr. Justice Cardozo, concurring in A.L.A. 
er Poultry Corp. Ms United one (1935) 295 U.S. 495, 554. 

U.S. Const., Art. I, § 8, cl. 3. Italics added. 

10. ‘*L find no eieclen in chat grant [the commerce clause] for the regulation of wages and 
hours of labor in the intrastate transactions that make up the defendants’ business. As to this fea- 

ture of the case little can be added to the opinion of the court. There is a view of causation that 
pane obliterate the distinction between what is national and what is local in the activities of com- 
merce .. . Activities local in their immediacy do not become interstate . . . because of distant reper- 
cussions.’’ Mr. Justice Cardoza concurring in the Schechter Case, supra note 8. 

11. Ibid. at 549. This statement was made in answer to the claims of the government. ‘‘The go 
ernment also makes the point that efforts to enact state legislation establishing high labor dantiots 
have been — ee by the belief that unless similar action is taken generally, commerce will be di- 
verted from States adopt: pting such standards, and that this fear of diversion has led to demands 
for federal legislation on the subject of wa = oy hours. The apparent implication is that the a 
authority un pa ,- commerce clause sho deemed to extend to the establishment of rules t 
govern wages and hours in intrastate trade Ay industry generally throughout the country, thus Amd 
riding the authority of the States to deal with domestic problems ae 2 from labor conditions in 
their internal commerce.'’ Ibid. at 549. 
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To the extent of its regulatory power, within the scope of interstate com- 
merce, Congress can establish uniform standards throughout the nation. 

These standards of control may take the form of prohibition of the 
employment, or of an embargo on the products from the channels of inter- 
state commerce. Licensing might be used to implement either or both.” The 
difficulty with the first is that, even if the prohibitory power exists, the line 
soon merges into local action beyond the borders of national power.’* This 
makes engagement in business a hazard, and enforcement litigious, expensive 
and uncertain. A large police force becomes necessary. When the industrial 
pump needs priming it seems unwise to put sand in the wheels by such fric- 
tion causing methods. 


At any event the nation has no probe long enough to cauterize the bottom 
of the infection." Here we are met with various alternatives. One calls for 
simple supplemenation, that is, for the states to take up where the nation 
leaves off. In the first place this calls for a duplication of legislation and police 
force in each of the states and doubles the friction in the industrial machine. 
Secondly, where is the line at which one starts or the other ends? This 
promises to more than double the litigation at the border.’® The second is 
that either Congress, or, conversely, all the state legislatures, by several action, 
give up to the other, powers which could be exercised to the exclusion of the 
other sovereign. All methods are subject to the initial uncertainty that the 
asserted power may be unconstitutional. Eventually, of course, litigation 
would settle some of these difficulties. Only the voluntary surrender could 
give jurisdiction for similarity of treatment. If Congress gave up its powers, 
uniformity would be possible. But even though possible, there is the im- 
probability of forty-nine identical statutes in the several jurisdictions within 
the continental limits. Even if this could be achieved there would be the 
deterrent to business through the obligation to account to many states. State 
lines no longer measure industrial enterprise. The probability that each of 
the states would uniformly give up enough of its constitutional reserved power 
soon enough to allow Congress to cover the whole field is too improbable to 
be practical even if constitutional.’ 


Greater sanitation in the control of the disease of child labor than has 
been heretofore practiced is of course possible. Several part-way measures are 
available. Even though they be too clumsy and expensive to be attractive they 
should be noticed before going on to the discussion of the taxing power. 


Our particular concern is, how far can the federal government enter the 


12. Of. 8. 3072, 75th Cong., 2d Sess. (Nov. 16, 1937). 

13. ‘‘What is near and what is distant may at times be uncertain . . . There is no penumbra of 
uncertainty obscuring judgment here. To find immediacy or directness here is to find it almost every- 
where.’’ Mr. Justice Cardozo in the Schechter Case, supra note 8, at 554. 

14. ‘‘Although activities may be intrastate in character when separately considered, if they have 
such a close and substantial relation to interstate commerce that their control is essential or appropriate 
to protect that commerce from burdens and obstructions, Congress cannot be denied the power to exer- 
cise that control . . . Undoubtedly the scope of this power must be considered in the light of our 
dual system of government and may not be extended so as to embrace effects upon interstate com- 
merce so indirect and remote that to embrace them, in view of our complex society, would effectually 
obliterate the distinction between what is national and what is local and create a completely cen- 
tralized government . .. The question is necessarily one of degree.’’ National Labor Relations Bd. 
v. Jones & Laughlin Steel Corp. (1937) 301 U.S. 1, 37. 

15. All of the states and Congress have now adopted a child labor law of some sort. 

16. ‘‘Neither consent nor submission by the States can enlarge the powers of Congress; none can 
or Fae those that are granted.’’ Ashton v. Cameron County Water etc. Dist. (1936) 298 U.S. 

13, 531. 
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states? If there must be a line between what is local and what is national 
it would seem that to it the nation can press in, and beyond it the states may 
not go. While our inquiry concerns only the federal power the states’ power 
cases aid in surveying the mutually exclusive areas. In fact, however, there 
are two lines, depending upon conditions, which mark state jurisdiction. It 
is the oversight of this which has caused confusion in interpreting the cases 
dealing with the boundary line. The second area is not, as often called, a 
penumbra, but an area as distinct as a solar corona. There are three areas, 
not two. Between each of these areas the shadows shift causing the penumbra 
cases. The inner circle is the commerce which is wholly, exclusively, and 
peculiarly /ocal; the outer, by the same signs, national, and from which the 
states are wholly excluded.” In the corona, however, either or both may enter. 
The importance of the distinction arises from the contention that Congress 
has discretion to surrender interstate commerce regulatory power. It is sub- 
mitted that no decision of the Supreme Court justifies such a conclusion. The 
conclusion that the decisions recognize such a power in Congress means that 
a power taken from the states and vested exclusively in the Congress by the 
Constitution can, at the pleasure of Congress, be turned back to the states. As 
will be shown presently, no case has yet required such a decision under the 
commerce clause. Under an analogous relationship, however, the Court has 
found such a proposition purely specious. In 1917 a state statute was held to 
be an attempt to enter the exclusively federal field. No state legislation af- 
fecting substantive maritime law, said the Court, “is valid if it . .. works ma- 
terial prejudice to the characteristic features of the general maritime law, 
or interferes with the proper harmony and uniformity of that law in its 
international and interstate relations.”"* Congress immediately attempted to 
provide such authority to the states. In Knickerbocker Ice Co. v. Stewart’® it 
was held that the attempt was unconstitutional as being a delegation of legis- 
lative powers to the states and a defeat of the Constitution in preserving the 
harmony and uniformity of maritime law. Again Congress sought to give the 
states jurisdiction in this federal field. The same principle was applied in 
Washington v. W. C. Dawson & Co.,”° to invalidate the act of Congress. 
Congress was conceded power to legislate within the constitutional grant 
but was powerless to return a part of that power taken from the states for 
national purposes.”* The disability of Congress to divest itself of this granted 
power is further evidenced by the zealousness with which the Supreme Court 
guards departmentalization in Crowell v. Benson.” It is true that the national 
commerce power arises under the First Article while the provision as to ad- 
miralty jurisdiction arises under the Third. Both, however, are national 
powers defined by the Constitution and previously reposing in the states. 
Clearly the limits of national admiralty are not left to be fixed by the dis- 

17. Wabash, St. Louis & Pac. Ry. Co. v. Illinois (1886) 118 U.S. 557. Cf. J. D. Adams Co. v. 
Storen (1938) 58 Sup. Ct. 913. 

18. Southern Pac. Co. v. Jensen (1917) 244 U.S. 205, 216. 

19. (1920) 253 U.S. 149. 

20. (1924) 264 U.S. 219. 

21. The amphibious cases present an interacting area similar to the commerce corona. Millers’ 
Indemnity Underwriters v. Braud (1926) 270 U.S. 59; Alaska Packers Assn. v. Industrial Acc. Comm. 


41928) 276 U.S. 467; Sultan Ry. etc. Co. v. Dept. of Labor etc. (1928) 277 U.S. 135. 
22. (19382) 285 U.S. 22. 
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cretion of Congress but are reserved for the Court under the doctrine of 
judicial review.” 

It is commerce among the several states which is committed to federal 
jurisdiction — interstate commerce. In the concededly controlling case of 
Cooley v. Board of Wardens two areas of such commerce were recognized in 
the following often repeated language:** 


“Now the power to regulate commerce, embraces a vast field, con- 
taining not only many, but exceedingly various subjects, quite unlike in 
their nature; some imperatively demanding a single uniform rule, op- 
erating equally on the commerce of the United States in every port; and 
some, like the subject now in question, as imperatively demanding that 
diversity, which alone can meet the local necessities of navigation.” 


These two areas may be called Jocal-interstate commerce and national-inter- 
state commerce. Both sovereigns have jurisdiction in the former, but only 
the United States can regulate the latter. The jurisdiction of the states depends 
upon the factual nature of the transactions involved. The jurisdictional fact 
was reserved for the approval of the judiciary—Congress could not adjust the 
line against the fact so as to permit the states to enter the area of control ex- 
clusively granted to the nation to regulate national-interstate commerce. In 
local-interstate commerce the states are not materially handicapped by the 
commerce clause® in the absence of assumption of control by Congress. 
Congress is privileged to enter and oust the states. But as local-interstate com- 
merce is one “imperatively demanding that diversity which alone can meet 
the local necessities”** and Congress has the discretion, the working rule is to 
require a clear showing of the congressional purpose to occupy the field ex- 
clusively.” A thing in motion takes some time and space after speed begins, 
to decrease until it comes to complete rest. Normally when the goods have 
come to complete rest the full power of the state attaches.** This may be be- 
cause all federal jurisdiction has ended* or because the movement is within 
the zone of local-interstate commerce. Much of the jurisprudence has de- 
veloped about the place where the line is drawn without in any way affecting 
the principle. The adjustment has been largely in the modification of the 
original-package doctrine. In Leisy v. Hardin™ the Court held that goods 
delivered in interstate commerce continued beyond state control while they 
remained in their original packages.** The original-package doctrine is no 


longer (if it ever was) the test of national-interstate commerce.” Original 
23. a v. Madison, supra ome 3. 
24. (sei) 6 .S. (12 How.) 299, 


25. Cf. , ae etc. of Vidalia v. McNeely (1927) 274 U.S. 676. 

26. Cooley v. Board of Wardens, supra note 24. 

27. ‘‘The power conferred upon the Congress is such that when exerted it excludes and super- 
sedes state legislation in respect of the same matter. But Congress may so circumscribe its regula- 
tion as to leave a of the subject . to state action. Atlantic Coast Line v. Georgia, 234 U.S. 
280, 290. Cf. Napier v. Atlantic Coast Line, 272 U.S. 605. The purpose exclusively to regulate need 
not be —— declared. New York Central R. my v. Lin gy 1 he U.S. 147. But, ordinarily 
such intention will not be implied unless, when yy Be xy terpreted, the federal measure is plainly in- 
consistent with state regulation of the same matter. Illinois Cent. R. ‘Co. v. Public Utilities Comm'n, 
245 U.S. 493, 510.’’ Gilvary v. Cuyahoga Valley Ry. Oo. — 292 U.S. 57,60. 

28. Sonneborn Brothers v. Cureton (19238) 62 U.S. 

29. Cf. Henneford v. Silas Mason Co. (1937) 300 us. "677. 

30. gise? 135 U.S. 100. 

31. Sonneborn Brothers v. Cureton, supra note 28. 

82. vine form of the gg in such circumstances is immaterial, whether they are evga 
or broken.’’ Baldwin v. Seelig, Inc. (1935) 294 U.S. 511, 527. ‘‘The interstate transaction ... ends 
upon delivery to the consignee.’’ Whitfield v. Ohio (1988) 297 U.S. 431, 489. Use and enjoyment 
are cukbect te to valid nondiouhadeatesy regulation. Henneford v. Silas Mason Co., supra note 29. 
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packages are evidence of interstate commerce but not the test. “In brief, the 
test of the original package is not an ultimate principle. It is an illustration 
of a principle . . . It marks a convenient boundary .. .”** The consequence of 
modification of the original-package doctrine is to eliminate Clark Distilling 
Co. v. Western Md. Ry. Co.,** as a holding that Congress has discretion to 
return to the states powers vested in it by the Constitution. No modification 
of the Cooley Case is effected by the Clark Distilling Co. Case. Congress 
merely made it clear that it had not entered the field of local-interstate com- 
merce to the exclusion of the states.** This seems to be expressed by the Court 
in Whitfield v. Ohio, where the Court said, the*’ 


“statute simply permits the jurisdiction of the state to attach immediately 
upon delivery, whether the importation remains in the original package 
or not. In other words, the importation is relieved from the operation of 
any rule which recognizes a right of sale in the unbroken package with- 
out state interference—a right the exercise of which never has been re- 
garded as a fundamental part of the interstate transaction, but only as 
an incident resulting therefrom.” 


That the Court was aware of the issue is shown by the statement:** 


“If the power of Congress to remove the impediment to state control 
presented by the unbroken-package doctrine be limited in any way (a 
question which we do not now find it necessary to consider), it is clear 
that the removal of that impediment in the case of prison-made goods 
must be upheld for reasons akin to those which moved this court to sus- 
tain the validity of the Wilson Act. Even without such action by Con- 
gress the unbroken-package doctrine, as applied to interstate commerce, 
has come to be regarded, generally at least, as more artificial than sound.” 


The cooperation of the nation by statutes involved, merely removed any doubt 
as to the intention of Congress which might be raised by Bowman v. Chicago 
and N. W. Ry. Co.” as to whether Congress had excluded the states from local- 
interstate commerce.“ It did not (and as for anything that has been held, 
could not) give jurisdiction to the states which would be non-existent without 
congressional action. The states’ jurisdiction was not derived from a cession 
by Congress. 

Affirmative action definitely cooperative in fact is shown, however, in 
the Ashurst-Summers Act of 1935.“ Here something otherwise not within 


38. Baldwin v. Seelig, Inc., supra note 32, at 527. Wearing traveling clothes is evidence that 
one is a traveler, just as the fact that one is covered with snow in a warm room, if it is snowing 
outside, is evidence that he has just come indoors. Neither ig proof of the Ultimate Fact. 

84. (1917) 242 U.S. 311, arising under the Webb-Kenyon Act of 1913. 

L — cae Ribble, National and State Cooperation Under the Commerce Clause (1937) 87 Ool. 
" v. 43. 

86. If we use the analogy to the eye, of the pupil, the iris, and the sclera, the changing of the area 
by the modification of the original-package doctrine might be likened to the expansion and contrac- 
tion of the pupil in darkness and light. 

37. Supra note 32, at 439. 

38. Ibid. at 440. 

89. (1888) 125 U.S. 465. 

40. A material difference in attitude toward the occupancy by Congress of the field of local- 
interstate commerce from that ressed in the Bowman Case is shown by the following statement: 
‘The case calls for the well-established principle that Congress may circumscribe its regulation and 
occupy a limited field, and that the intent to supersede the exercise by the State of its police power 
as to matters not covered by the federal legislation is not to be implied unlesa the latter fairly in- 
terpreted is in actual conflict with the state law.’’ Townsend v. Yeomans (1937) 301 U.S. 441, 454. 
41. (1935) 49 Stat. 494, 49 U.S.C. Supp. III (1937) § 62. 
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state power was contributed by the cooperative action of Congress. National- 
interstate commerce as any other arch must have rests for both ends. Exports 
must be received. Even though a state can control local production it probably 
cannot prevent exportation in interstate commerce.” Certainly the state of 
destination cannot prevent their receipt.“* By the Hawes-Cooper Act, upheld 
in Whitfield v. Ohio,“ Congress provided that after imported prison-made 
goods were delivered the laws of the state of destination might be applied 
non-discriminately. This was a gracious and encouraging gesture, but un- 
necessary.” The Ashurst-Summers Act, with certain exceptions, makes it un- 
lawful knowingly to transport in interstate commerce goods made by convict 
labor into any state where the goods are intended to be received, processed, 
sold, or used in violation of its laws. A means of evasion of local law is thus 
withdrawn by the closing of the channels of interstate commerce.“* The power 
of Congress to withdraw its highways from the purposes of boot-leggers is 
upheld in the following significant language: 


“The pertinent point is that where the subject of commerce is one as 
to which the power of the State may constitutionally be exerted by re- 
striction or prohibition in order to prevent harmful consequences, the 
Congress may, if it sees fit, put forth its power to regulate interstate 
commerce so as to prevent that commerce from being used to impede 
the carrying out of the state policy.”*” 


The litigious nature of this procedure is conspicuous in the expression 
“where the subject of commerce is one as to which the power of the state may 
constitutionally be exerted.” This opens two questions, (1) the power of the 
state (with congressional supplementation), and (2) the power of Congress 
to close the channels independently of state action. The Kentucky Whip Case 
recognizes national toll-bridge powers at least as great as that which “may 
constitutionally be exerted by restriction or prohibition (by the states) in order 
to prevent harmful consequences.” This raises the issue of the constitutional 
limits upon the states to restrict or to prohibit conduct involving child labor. 
While it is not the purpose of this paper to analyze in detail these limitations, 
it is proper to consider some pertinent references in that regard; they also 
have a direct bearing on the issues in the latter part of this paper. The basic 


42. Cf. Sligh v. Kirkwood (1915) 237 U.S. 52, where peculiar police interests attached. 

43. Rhodes v. Iowa (1898) 170 U.S. 412; Adams Express Oo. v. Kentucky (1909) 214 U.S. 218. 
‘*What is ultimate is the principle that one state in its dealings with another may not place itself in 
@ position of economia isolation.’’ Baldwin v. Seelig, supra note 32. 

44. Supra note 32. 

45. Highland Farms Dairy v. Agnew (1937) 300 U.S. 608. 

46. A similar supplementing cooperative action is shown by Congress in the Act of August 16, 
1937, 50 Stat. 653, 11 U.S.C. Supp. III (1937), § 401, amending the Bankruptcy Act by adding Chap- 
ter 10 providing for composition of indebtedness of the taxing agencies or instrumentalities therein 
described. It should be noted that here the Congress was acting within a specially granted (the 
bankruptcy) power. If any modification of power resulted in the composition it was the power of the 
states. The states are free to modify their governmental agencies’ powers unless restricted by their 
own constitutions or by the requirement of Article 4, Section 4, a political not a judicial question. 
Of. Highland Farms Dairy v. Agnew, supra note 45. Factually, however, there was no surrender of 
state powers but the plenary exercise of those powers by the equivalent of contract action. ‘‘. . . If 
there is any obstacle to its exercise in the case of the districts. organized under state law it lies in 
the right of the State to oppose the federal interference. The State steps in to remove this obstacle. 
The ae - in aid, and not in derogation, of its sovereign powers.’’ United States v. Bekins (1938) 
304 U.S. 27, 54. 

47. Kentucky Whip, etc. Co. v. Illinois Central R. Co. (1937) 299 U.S. 334, 351. The distinction 
should be noted between the action of Congress here and that taken in the action held invalid in United 
States v. Constantine (1935) 296 U.S. 287. 
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issue involved in the Whitfield Case was the validity of the Ohio statute. The 
Court upheld the power of the state upon the following view: 


“ 
. 


. . that free labor, properly compensated, cannot compete suc- 
cessfully with the enforced and unpaid or underpaid convict labor of the 
prison. A state basing its legislation upon that conception has the right 
and power, so far as the federal Constitution is concerned, by non-dis- 
criminating legislation, to preserve its policy from impairment or defeat, 
by any means appropriate to the end and not inconsistent with that in- 
strument.” 


Two bases for validity for our purpose thus appear, (1) a sound general labor 
policy, and (2) problems peculiar to the child. If the state establishes a valid 
fair-labor standard, goods produced in violation of that standard are tainted 
as contraband, as an incident to preserving the policy from impairment or 
defeat,* to the extent that their sale in the open market can be restricted or 
prohibited. In this sense the goods cease, for the purpose of the issue, to be 
legitimate articles of commercial intercourse. The limits on such restraint 
are measured by whether it can affirmatively be shown that the restraint or 
prohibition is a means reasonably appropriate to the enforcement of a basic 
public policy. If the employment of children is if itself of such importance 
to the problem of unemployment, fair-labor practices, and social and eco- 
nomic welfare, that it supplies the legislative jurisdictional fact for regulation, 
then the search need go no further.** This point will be referred to later in 
connection with the second problem. The states, however, are not foreclosed 
by so tenuous a theory. The question depends upon the police power of the 
state. In Sturges etc. Co. v. Beauchamp” the result depended upon the validity 
of a state statute which prohibited the employment in specified occupations 
of children under the age of sixteen years. The matter was dismissed with 
that statement that,” “It cannot be doubted that the state was entitled to pro- 
hibit the employment of persons of tender years in dangerous occupations. 
... The imposition of absolute requirements of this sort is a familiar exercise 
of the protective power of government.” There is even a broader base for the 
regulatory power of the state over the liberty of contract: 


“.. + the liberty safeguarded is liberty in a social organization which 
requires the protection of law against the evils which menace the health, 
safety, morals, and welfare of the whole people . . . 


“There is an additional and compelling consideration which recent 
economic experience has brought into a strong light. The exploitation of 
a class of workers who are in an unequal position with respect to bargain- 
ing power and are thus relatively defenceless against the denial of a living 
wage is not only detrimental to their health and well being but casts a 
direct burden for their support upon the community . . . The community 
is not bound to provide what is in effect a subsidy for unconscionable 


48. Supra note 32, at 439. 
49. Cf. United States v. Doremus (1919) 249 U.S. 86. 
50. Of. supra note 2. 
61. (1913) 231 U.S. 320. 
. Ibid. at 325. 
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employers. The community may direct its law-making power to correct 
the abuse which springs from their selfish disregard of the public in- 
terest.” 


It is proper to comment on what has already become obvious—that the 
regulation of commerce, whether by the state or nation, is subject to the op- 
eration of limitations imposed by the Constitution. Both are subject to the 
control effected by the due process clauses. In addition the state is limited 
by the commerce clause," and the nation in turn is limited to interstate com- 
merce, local-interstate and national-interstate, by the reservations of the Tenth 
Amendment. To the extent of the police power the states may regulate local 
commerce, or local-interstate commerce and under the Kentucky Whip Case 
Congress can supplement that regulation by toll-bridge methods on the high- 
ways among the states. With both classes of interstate commerce Congress 
undoubtedly enjoys a police power as great as that of the states over purely 
local commerce. To goods which are vicious as distinguished from harmless, 
Congress has power to padlock the national highways from interstate inter- 
course independently of state action.” Several recent cases have been thought 
to overrule Hammer v. Dagenhart." This is unfounded. Clearly these cases 
have expanded the range of local-interstate commerce, but this is a far cry 
from overruling the principle that local production unassociated in any ma- 
terial way with interstate commerce is not subject to federal control. True, 
these cases give to Congress a factually wider range of federal police power, 
and in the exercise of its control over interstate commerce the means employed 
by Congress may have the quality of police regulations, but the principle 
remains unchanged. If the construction I have placed on the Whitfield Case 
is sound, the extent of state power, independently of Congress, is much broad- 
er than is commonly supposed. But even with the combined sum of the 
powers of both sovereigns, even if complete regulation could be effected one 
way or another, the result, as previously pointed out above, is undesirable. It 
would be dilatory, litigious, and expensive. 

This conclusion would point to amendment if no simple adequate control 
is possible. It is the purpose of the following discussion to show that such 
a means is now available. 


TAXATION 


If the employment of children may be subjected to a national burden it 
can be made so unattractive that it will no longer be a troublesome infection 
in the body politic. Here we encounter what has been generally accepted as 
an impervious wall in the second of the two cases previously referred to,” 


53. Aa} Coast nag oe v. “y> (1937) 300 U.S. 379, 391, 399. 

54. Cf. D. Adams M Co. Storen, supra note 17. 

55. a pion v. Ames (Tos) ies U.S. 821; Hipolite Egg Oo. v. U.S. (1911) 220 U.S. 45; United 
oe. v. Hill P3919) 248 U.S. 42 

Virginian Ry. Co. v. amy Federation No. 40 (1937) 300 U.S. 515, under the Railway Labor 

Act; oNationsl Labor Relations Bd. v. Jones & Laughlin Steel Corp., supra note 14; National Labor 
Relations Bd. v. Friedman-Marks Clothing Co. (1937) 301 U.S. 58, and other cases under the National 
acer a“. ont of 1935. 

The recent Fair Labor Standards Act of 1938 hangs entirely on this theory of absorption and 
dove- <sitinn (Pub. a No. 718, 75th Cong. 3d Session. (June 25, 1928)). The jurisdiction of Congress, 
of course, extends as far as interstate commerce. 

58. Kentucky Whip am, supra — a 
59. For the uncertainty eneral, see ge pe ‘*What Oan Be Done 
ao i: Constitution and the Supreme Sonti cee), 7 Col. L. Rev. 
Cf. supra note 7. 
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namely, Bailey v. Drexel Furniture Co." 1 purposely refrain from calling it 
the Child Labor Tax Case as is customary because in fact it was not a tax 
case at all. In the previous discussion we have seen that, 


“In the Hammer Case, the Court concluded that the Act of Congress 
there under consideration had as its aim the placing of local production 
under federal control . . . In other words, although the power over in- 
terstate transportation was to regulate, that could only be accomplished 
by prohibiting the use of the facilities of interstate commerce to effect 
the evil intended . . . And in a few months after the Hammer Case, the 
Court in United States v. Hill, . . . . emphatically reiterated the doc- 
trine...” 


In Hammer v. Dagenhart Congress was found to have trespassed upon 
the field of commerce control reserved exclusively to the states and that, by 
whatever name the misconduct was called, was not a proper exercise of the 
national regulatory power over interstate commerce. It was an unconstitu- 
tional attempt to regulate /ocal commerce. A similar attempt was before the 
Court in the Drexel Furniture Case. The Court there said: 


“Although Congress does not invalidate the contract of employment or 
expressly declare that the employment within the mentioned ages is 
illegal, it does exhibit its intent practically to achieve the latter result by 
adopting the criteria of wrongdoing and imposing its principal conse- 
quence on those who transgress its standard. 

“The case before us can not be distinguished from that of Hammer 
v. Dagenhart . . . Congress there enacted a law to prohibit transporta- 
tion in interstate commerce of goods made at a factory in which there 
was employment of children within the same ages and for the same 
number of hours a day and days in a week as are penalized by the act in 
this case. This court held the law in that case to be void. It said: 


“In our view the necessary effect of this act is, by means of a pro- 
hibition against the movement in interstate commerce of ordinary com- 
mercial commodities, to regulate the hours of labor of children in 
factories and mines within the States, a purely state authority.’ 


“In the case at the bar, Congress in the name of a tax which on the 
face of the act is a penalty seeks to do the same thing, and the effort 
must be equally futile. 


“The analogy of the Dagenhart Case is clear. The congressional 
power over interstate commerce is, within its proper scope, just as com- 
plete and unlimited as the congressional power to tax, and the legisla- 
tive motive in its exercise is just as free from judicial suspicion and 
inquiry. Yet when Congress threatened to stop interstate commerce in 
ordinary and necessary commodities, unobjectionable as subjects of trans- 
portation, and to deny the same to the people of a State in order to coerce 
them into compliance with Congress’ regulation of state concerns, the 


61. (1922) 259 U.S. 20. 
62. Kentucky Whip Case, supra note 47, at 350. 
63. Supra note 61, at 38, 37. 
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court said this was not in fact regulation of interstate commerce, but 
rather that of State concerns and was invalid. So here the so-called tax 
is a penalty to coerce people of a State to act as Congress wishes them 
to act in respect of a matter completely the business of the state govern- 
ment under the Federal Constitution . . . 


“In the light of these features of the act, a court must be blind not 
to see that the so-called tax is imposed to stop the employment of child- 
ren within the age limits prescribed. Its prohibitory and regulatory 
effect and purpose are palpable. All others can see and understand this. 
How can we properly shut our minds to it?” 


Again by whatever name it was called™ it was not a (tax) revenue measure. 

Our question then becomes, if the action in the Drexel Furniture Case 
was not a revenue measure, can the taxing power of Congress be used to con- 
trol child labor? Assuming for the time being that there is regulatory power 
in Congress over child labor in inter-state transactions, since no such power 
exists over local commerce, the validity of the measure must depend solely on 
the revenue power if it is to have the desired result. This makes the choice 
of action more narrow and is the controlling element overlooked by Con- 
gress in the statute before the Court in the Drexel Furniture Case. The dif- 
ference between a tax and a penalty is sometimes difficult to define and yet 
the consequences of the distinction in the required method of their collection 
are often important. Where the sovereign enacting the law has power to im- 
pose both tax and penalty, the difference between revenue production and 
mere regulation may be immaterial, but not so when one sovereign can im- 
pose a tax only, and the power of regulation rests on another. Taxes are 
occasionally imposed in the discretion of the legislature on proper subjects 
with the primary motive of obtaining revenue from them and with the 
incidental motive of discouraging them by making their continuation onerous. 
They do not lose their character as taxes because of the incidental motive. 
But there comes a time in the extension of the penalizing features of the so- 
called tax when it loses its character as such and becomes a mere penalty 
with the characteristics of regulation and punishment. It is against the error 
of universal assumption that a tax making onerous employment of children 
is impossible under the Drexel Furniture Case that this discussion is directed. 
The way is pointed out by the Court in the Drexel Furniture Case. The Court 
said an act can® “not be declared invalid just because another motive than 
taxation, not shown on the face of the act, might have contributed to its pas- 
sage.” If there is a proper subject matter, an excise graduated as to rates upon 
factual differences therein may be validly imposed. If we can find these, a 
present, simple, effective, and commonly understood remedy may be applied 
with nominal cost of administration and without substantial alarm or burden 
to commerce.” The social infection and the clog on the labor market can be 
simultaneously and simply corrected. This statement is so tremendous in its 


64. Calling these acts to regulate interstate commerce or a ‘‘child labor tax law’’ did not make 
them such. Neither did the entitling of the Webb-Kenyon Act cause the action of Congress to be a 
restoration to the states of powers transferred exclusively to Congress by the Constitution. Cf. supra 
note 35. 

65. Supra note 61, at 43. 
66. Cf. Sturges v. Beauchamp, supra note 51. 
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significance that it seems alarming. I have felt this, but the solution seems 
so clearcut and obvious I have the temerity to draw the conclusion. Too 
many unsupported personal views are common which seem to involve merely 
the virtues of individual theories of political philosophy independent of con- 
stitutional limitations.” I pray indulgence in following rather closely the 
language of the Supreme Court in recent opinions because it forms the mold 
by which the shape and dimensions of any new legislative policy must find 
form and sufficiency. 

To solve our problem we must examine the general scope of the taxing 
power, the propriety of its application to the subject matter in hand, and the 
validity of classification therein. More definitely, but as yet without exclusive 
precision, may employment be the subject matter of a federal excise tax (in 
the nature of an income tax or otherwise), in which there is included a classi- 
fication based upon age? 


“That the authority conferred upon Congress by Sec. 8 of Article 1 
‘to lay and collect taxes, duties, imposts and excises’ is exhaustive and 
embraces every conceivable power of taxation has never been questioned, 
or, if it has, has been so often authoritatively declared as to render it 
necessary only to state the doctrine. And it has also never been ques- 
tioned from the foundation, without stopping presently to determine 
under which of the separate headings the power was properly to be 
classed, that there was authority given, as the part was included in the 
whole, to lay and collect income taxes. Again, it has never, moreover, 
been questioned that the conceded complete and all-embracing taxing 
power was subject, so far as they were respectively applicable, to limi- 
tations resulting from the requirements of Art. 1, Sec. 8, cl. 1, that ‘all 
duties, imposts and excises shall be uniform throughout the United 
States,’ and to the limitations of Art. 1, Sec. 2, cl. 3, that ‘direct taxes 
shall be apportioned among the several States’ and of Art. 1, Sec. 9, cl. 4, 
that ‘no capitation, or other direct, tax shall be laid, unless in propor- 
tion to the census or enumeration hereinbefore directed to be taken.’ In 
fact the two great subdivisions embracing the complete and perfect dele- 
gation of the power to tax and the two correlated limitations as to such 
power were thus aptly stated . . .: ‘In the matter of taxation, the Con- 
stitution recognizes the two great classes of direct and indirect taxes, 
and lays down two rules by which their imposition must be governed, 
namely: The rule of apportionment as to direct taxes, and the rule of 
uniformity as to duties, imposts and excises.’ It is to be observed, however, 
as long ago pointed out in Veazie Bank v. Fenno, . . . that the require- 
ment of apportionment as to one of the great classes and of uniformity 
as to the other class were not so much a limitation upon the complete 
and all embracing authority to tax, but in their essence were simply 
regulations concerning the mode in which the plenary power was to 
be exterted.”** 


67. Of. Landis, ‘‘Administrative Policies and the Courts’’ (1938) 47 Yale L.J. 519. 
68. Brushaber v. Union Pac. R.R. Co. (1916) 240 U.S. 1, 12. 
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Federal action not being subject to an “equal protection” clause must be at 
least as extensive as that of the states. 


“The States, in the exercise of their taxing power, as with respect to 
the exertion of other powers, are subject to the requirements of the due 
process and the equal protection clauses of the Fourteenth Amendment 
but that Amendment imposes no iron rule of equality, prohibiting the 
flexibility and variety that are appropriate to schemes of taxation. The 
State may tax real and personal property in a different manner. It may 
grant exemptions. The State is not limited to ad valorem taxation. It 
may impose different specific taxes upon different trades and professions 
and may vary the rates of excise upon various products. In levying such 
taxes, the State is not required to resort to close distinctions or to main- 
tain a precise, scientific uniformity with reference to composition, use, 
or value. To hold otherwise would be to subject the essential taxing 
power of the State to an intolerable supervision, hostile to the basic prin- 
ciples of our Government and wholly beyond the protection which the 
general clause of the Fourteenth Amendment was intended to assure.” 


These expressions seem sufficient treatment of the general taxing power. Both 
deal with excises, or at least an income and an excise tax. 

It should be bourne in mind as we progress that the government is not 
confined to the taxing of vocations or activities which might be prohibited, 
nor does it matter that the privilege, if it be such, is created by state law.” 
The power to classify for taxation is broader than the power to classify for 
regulation or prohibition.” 

That a classification may be made for the purpose of different rates within 
the subject matter of a valid excise is a principle of such common application 
that it would seem to be sufficient to recite it. However, it may be better to 
observe some of the judicial expressions in that regard. In the Ohio Oil Co. 
Case the Court recognizes as settled the power to graduate rates where the 
classification within the subject matter is based on some ground of difference 
having a fair and substantial relation to the object of the legislation so that 
all persons similarly circumstanced shall be treated alike, and in doing so the 
taxing authority has a “large discretion.” A classification is not made invalid 
by reason of a failure to describe the classifications scientifically. The power 
is even more broadly stated in Stebbins v. Riley.” In the Brushaber Case the 
Court dismisses the claim of invalidity based upon a classification of rates: 


. the proposition disregards the fact that in the very early history 
of the Government a progressive tax was imposed by Congress and that 
such authority was exerted in some if not all of the various income taxes 


. Ohio Oil Co. v. Conway (1930) 281 U.S. 146, 159. The following cases were then cited: 
“Bell's Gap Railroad Oo. v. Pennsylvania, 134 U.S. 232, 237; Magoun v. Illinois Trust & Savings 
Bank, yt U.S. 288, 293; Southwestern Oil Company v. Texas, 217 U.S. 114, 121; Brown-Forman 

Kentucky, 217 U.S. 568, 573; Sunday Lake Iron Company v. Wakefield, 247 U.S. 350, 

358; Haisler v. Thomas Collie Company, 260 U.S. 245, 255; Oliver Iron Mining Company v. Lord, 
262'U.S. 172, 179; Stebbins v. Riley, 268 ey sw 142 

70. Stebbins v. Riley (1925) 268 U.S 
one a Cf. _ Oil Co. v. Lincoln (i927) Gas U.S. 504, with Williams v. Standard Oil Co. (1929) 

72. cues note 69. 

73. Supra note 70. This i an inheritance-estate tax case. 
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enacted prior to 1894... And over and above all this the contention but 
disregards the further fact that its absolute want of foundation was 
plainly pointed out in Knowlton v. Moore, .. . and the right to urge it 
was necessarily foreclosed by the rule in that case made.” 


Cooley says, “License or occupation fees or taxes may be graduated, where 
the classification for that purpose is reasonable.””® 

In New York Rapid Transit Corp. v. City of New York the Court ex: 
pands the concept of reasonable discretion in classification for tax purposes.” 


“Although the wide discretion as to classification retained by a legis- 
lature often results in narrow distinctions, these distinctions, if reason- 
ably related to the objects of the legislation are sufficient to justify the 
classification . . . Indeed, it has long been the law under the Fourteenth 
Amendment that a ‘distinction in legislation is not arbitrary, if any state 
of facts reasonably can be conceived that would sustain it’ ... . “The rule 
of equality permits many practical inequalities’ . . . “What satisfies this 
equality has not been and probably never can be precisely defined’ . . . 


“The power to make distinctions exists with full vigor in the field 
of taxation, where ‘no iron rule’ of equality has even been enforced upon 
the states ... A state may exercise a wide discretion in selecting the sub- 


’” 


jects of taxation . . . ‘particularly as respects occupation taxes . . .’. 


The “object” of the legislation as used in the rule “is the object of the taxing 
provisions, i.¢., the raising of the money” for a public purpose. The absence 
of some special relation between the taxpayer and the use to be made of the 
proceeds is not material, for “a tax is not an assessment of benefits.” Such a 
relationship is “something the Constitution does not require. There need be 


75. 1 Cooley, The Law of Taxation (4th ed. 1924) § 354, et seq.: ‘‘They may be graduated ac- 
cuaies to the population of the city or town where the business is done, the locality in which the 
business is — ted, whether the dealer taxed is a wholesale or retail dealer, the amount of the gross 
receipts, the value of the stock employed in the business, or the assessed valuation of the sto or 
capital employed. So a tax on carriers who drive wagons, drays, etc., is lawfully apportioned according 
to the number of vehicles used by them respectively, and such apportionment accords with the uni- 


formity rule. ‘ 

“Tpeddlers’ taxes may be graduated according to the means of locomotion. Classification of hotels 
according to the number of rooms they contain is proper for the purpose of determining the amount 
of inspection fees. The license fee on boarding houses may be ae according to whether the 
meals are cooked by the proprietor or members of his family or others. Classifying bakers, as to 
the amount of their license fee, according to the baking surface eqaeted, is not unreasonable. Grading 
® municipal license fee on theatres according to the price asked for the highest priced seats, instead 
of according to revenue, is proper. Dairymen may be taxed according to the number of cows kept. 

equiring barber shops to pay a license of five dollars a year, and two dollars additional for each 
where more than two chairs are used, is proper. Aucti *s li may be graduated accord- 

A the kind of property sold. It is proper classification to require a higher license tax from shows 
- er than circuses, given in tents, than is uired for a regular theatre building. Uniformity ‘on the 
same class of subjects’ is satisfied by classi —.. oil separate for inspection fees and _ subclassifica- 
tion as to quantity, with a higher fee for smalled lots. A difference in license rates between those 
selling oil from tank wagons or barrels transported through the streets, making a lower rate for those 
who sell in a different way, is valid, since the difference in the manner of distribution is a reason- 
able Classification, the former way imposing a greater burden on the streets. 

355 . If a State, for example, were to decide to levy an occupation tax upon one of the 
learned professions, it might decide to lay the same tax upon each member, or it might discriminate 
so that the tax should be proportioned to the professional avothon Either course would be admissible, 
provided the rule were made general, though the latter may be the more equitable. This requirement 
as to uniformity does not necessitate the graduation of an occupation tax in proportion to the bus- 
iness transact and small traders or dealers may be taxed the same amount or rate as large dealers 
or traders. For instance, an occupation tax on gas companies, the amount being the same without 
mone | A ba amount of business done by each, does not violate the rule as to uniformity. ’* Of. in ac- 

: Burlington & Quincy R.R. Co. v. Iowa (1876) 94 U.S. 155, 164; Dow v. Beidelman 
aes)” mm US. 680, 691; Maine v. Grand Trunk Ry. Co. (1891) 142 U.S. 217, 228; Clark v. Titus- 
ville (1902) 184 U.S. 329; reckels Sugar Refining Co. v. McClain (1904) 192 U.S. 397; Metropolis 

tre Co. v. Chicago (1618) 228 U.S. 61; Chesapeake & O. Ry. Co. v. Conley (1913) 20 U U.S. 518, 
522; Pacific “Amaviogn Fisheries v. Alaska (1925) 269 U.S. 269; " inene Natural Gas Co. v. Hall (1927) 
274'U.8. 284; State Board of Tax Commissioners v. Jackson (1931) 288 U.S. 527. 
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no relation between the class of taxpayers and the purpose of the appropria- 
tion.” The authorities * ‘support the view that the ‘object’ is the revenue to 
be raised by the acts.” The validity of the object and public purpose are as- 
sumed” for the purpose of this discussion. 


In our examination so far, the authorities only approach our issue but do 
not solve it. We must now seek more specifically whether employment of 
child labor is a reasonable legislative classification for revenue purposes. 


The answer does not rest on conceptions of subject, measure and rate of 
tax."* Much broader considerations touching internal policy of police may 
sustain the exaction. 


“In the exercise of its police power the state may forbid, as inimical 
to the public welfare, the prosecution of a particular type of business, or 
regulate a business in such manner as to abate evils deemed to arise from 
its pursuit. Whatever a state may forbid or regulate it may permit upon 
condition that a fee be paid in return for the privilege, and such a fee 
may be exacted to discourage the prosecution of a business or to adjust 
competitive or economic inequalities. Taxation may be made the imple- 
ment of the exercise of the state’s police power; and proper and reason- 


able discrimination between classes to promote fair competitive con- 
ditions and to equalize economic advantages is. therefore lawful.” 


Where there is a menace to public welfare the state is at liberty to regu- 
late the matter directly or to resort to taxation.** To this statement the reply 
will be suggested that regulatory power in the state does not establish na- 
tional regulatory power. However, we are not seeking national regulatory 


77. Cf. Social Security Cases: Carmichael v. Southern Coal & Coke Co. (1937) 801 U.S. 495; 

rer — Co. v. Davis (1937) 301 U.S. 548; Helvering v. Davis (Davis Case) (1937) 301 
.8. 619, 672. 

78. In entering upon the inquiry of whether employment is a proper classification for taxation 
the development in the field of workmen’s compensation should be noted. Statutes allowing em- 
ployees a remedy against employers for the negligence of a fellow servant and depriving the employers 
of the defense of contributory negligence are not unconstitutional because limited to railroads. Mis- 
souri P. Ry. Co. v. Mackey (1888) 127 U.S. 205. And such statutes are not rendered unconstitu- 
tional because not applicable to employees engaged in constructing new and unopened railroads. 
Minnesota Iron Co. v. Kline (1905) 199 U.S. 593, or because limited to railroads corporately owned. 
Aluminum Co. v. Ramsey (1911) 222 U.S. 251. They may include employees not subject to the hazards 
resulting peculiarly from the operation of a railroad (Louisville & N. R.R. Co. v. Melton (1910) 218 
U.S. 36) or confined to those whose occupation exposed them to hazards incident to the operation 
of trains. Chicago, I. & L. Ry. Co. v. Hackett (1913) 228 U.S. 559. In the absence of any particular 
showing of erroneous classification, the evident purpose of a workmen's compensation act to classify 
the various occupations aggre | to the respective hazard of each is sufficient answer to any con- 
tention that it improperly distributes the burdens among the several industries. Mountain Timber 
Co. v. Washington (1917) 243 U.S. 219. The exemption of farm laborers, domestic servants, etc., does 
not render an act unconstitutional. New York C. R.R. Co. v. White (1917) 243 U. S. 188. A work- 
men’s compensation act denying nonconformers employing five or more persons of the defense of 
contributory negligence, assumed risk, and the negligence of fellow servants in negligence suits, does 
not deny equal protection of the laws because the act is not applicable to employers of less than five. 
Jeffrey Mfg. Co. v. Blagg (1915) 235 U.S. 571.‘ Equal protection is not denied an employer by a 
workmen’s compensation act which allows him the law def of assumption of risk, con- 
tributory negligence, and negligence of fellow servants only when he has accepted the act and the 
employee has not, while it withdraws them if employer and employee both, or employer alone, have 
rejected it. Hawkins v. Bleakly (a9) 243 U.S. 210. The discrimination resulting between em- 
ployees engaged in the same kind of work, where one employer exercises his option to come under 
the workmen’s compensation act and another does not, is not inconsistent with the equal protection 
clause. Middleton v. Texas Power & Light Co. (1919) 249 U.S. 152. There is a sufficient distinction 
between coal mining and other hazardous employments to justify a state in applying its workmen's 
compensation system to the one (coal mining) compulsorily, while leaving it permissive, or not applying 
it at all, to others. Lower Vein Coal Co. v. Industrial Board (1921) 255 U.S. 144. A workmen's 
compensation act taking away an existing right of action for wrongful death of an employee not only 
as against the employer but as against any third person by whose negligence the death may have 
been caused is not a denial of equal protection. Norfhern P. Ry Co. v. Meese (1916) 239 U.S. 614. 
And an act imposing a liability on the wrongdoer to indemnify "he insurer where an award has been 

aid to the state as “> ye in Bog particular instance does not deny oe poe of the law. 
taten I. Rapid Transit R Co. Phoenix Indemnity Co. (1930) 281 U.S. 
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power as such but only a proper basis for classification for taxation. We shall 
return to this point later. Let us now examine the subject matter of the classi- 
fication—employment. It seems to matter little whether the revenue burden 
be called a tax on income,” an excise, or an impost, for no problem of a direct 
tax is involved. At any event the burden herein contemplated is a revenue 
measure.” 

As excises have commonly been associated with property, and occasional 
judicial expressions have emphasized privilege, the assumption has been drawn 
that these concepts limit the taxing power.** From this it was concluded that 
employment, as a privilege and aatural right not associated with property, 
cannot be made the subject matter of an excise tax. The Social Security 
Cases** wholly refute such a claim of invalidity. Even though earlier taxes 
were so limited the forms then accepted would not now measure legislative 
choice. But they were not so limited, and included from colonial times excises 
upon employers and employments in husbandry, business, and personal serv- 
ice. Natural rights, so-called, are as much subject to taxation as rights of 
less importance. 


“An excise is not limited to vocations or activities that may be pro- 
hibited altogether. It is not limited to those that are the outcome of a 
franchise. It extends to vocations or activities pursued as of common 
right. What the individual does in the operation of a business is amenable 
to taxation just as much as what he owns, at all events if the classification 
is not tyrannical or arbitrary. ‘Business is as legitimate an object of the 
taxing power as property’ . . . Indeed, ownership itself, as we had oc- 
casion to point out the other day, is only a bundle of rights and privileges 
invested with a single name . . . ‘A state is at liberty, if it pleases, to 
tax them all collectively, or to separate the faggots and lay the charge 
distributively’ . . . Employment is a business relation, if not itself a bus- 
iness. It is a relation without which business could seldom be carried on 
effectively. The power to tax the activities and relations that constitute 
a calling considered as a unit is the power to tax any of them. The whole 
includes the parts.”** 


From this the Court concludes in the Carmichael Case:** 


“Taxes, which are but the means of distributing the burden of the 
cost of government, are commonly levied on property or its use, but they 
may likewise be laid on the exercise of personal rights and privileges. 
As has been pointed out by the opinion in the Chas. C. Steward Machine 
Co. case, such levies, including taxes on the exercise of the right to em- 
ploy or to be employed, were known in England and the Colonies be- 
fore the adoption of the Constitution, and must be taken to be embraced 


81. Hale v. State Board (1937) 302 U.S. 95. 

82. Social Security Cases, all supra note 77. 

83. ‘‘. . . We are of the opinion that it is not broad enough ta include every occupation which 
one may follow, in the exercise of a natural right . . . They are performed in the exercise of a natural 
right and are not in any sense rights or privileges conferred by law.‘‘ O’Keefe v. Somerville (1906) 
190 Mass. 110, 76 N.E. 457. Cf. Howes Brothers Co. v. Massachusetts Unemployment Compensation 
Comm. (Mass. 1936) 5 N.E. (2d) 720, Cert. Den., (1937) 300 U.S. 657. Of. Maguire, ‘‘Taxing the 
Exercise of Natural Rights,’’ Harvard Legal Essays (1934) 273. 

84. Supra note 77. 

85. Steward Machine Co. v. Davis, Supra note 77, at 580. 

86. Supra note 77, at 508, 512. Italics added. 
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within the wide range of choice of subjects of taxation, which was an attri- 
bute of the sovereign power of the states at the time of the adoption of 
the Constitution . . . The character of the exemptions suggests simply 
that the state has chosen, as the subject of its tax, those who employ 
labor in the processes of industrial production and distribution.” 


It is not a matter of conclusion from the above, but of narration, that em- 
ployment is a proper subject of taxation. In pursuing the national power to 
classify further we find that “The subject matter of taxation open to the 
power of Congress is as comprehensive as that open to the power of the 
states, though the method of apportionment may at times be different.”*’ In 
describing the freedom of selection of subjects of taxation and the granting 
of exemptions by a state, the Carmichael Case points out the absence of any 
rigid rule of equality.** The presumption of constitutionality is emphasized 
by the statement that “Only by faithful adherence to this guiding principle 
of judicial review of legislation is it possible to preserve to the legislative 
branch its rightful independence and its ability to function.”” It recognizes 
the scope of exemption, of purpose, and of application of benefits for the pur- 
pose of classification, as being as broad as the freedom of selection of subjects 
of taxation; and that there is no reciprocal inter-dependence of relationship 
between the burden or taxpayer and the benefit or purpose. We must now 
move to the next stage—may there be a classification of employment based 
upon age? 

It has been pointed out that while forms of excises commonly under- 
stood at the time of the adoption of the Constitution do not measure legislative 
discretion, available selection is at least as broad now as then. Authorities 
then and since recognize age as a proper classification. In the Steward Ma- 
chine Co. Case the Court said:*° 


“This is to throw over the argument that historically an excise is a 
tax upon the enjoyment of commodities. But the attempted distinction, 
whatever may be thought of its validity, is inapplicable to a statute of 
Virginia passed in 1780. There a tax of three pounds, six shillings, and 
eight pence was paid for every male tithable above the age of twenty-one 
years (with stated exceptions), and a like tax for ‘every white servant 
whatsoever, except apprentices under the age of twenty-one years. ... 
Our colonial forbears knew more about ways of taxing than some of their 
descendents seem to be willing to concede.” 


The Social Security Act® itself contains several classifications based upon 
age. These include sections 302 (b) 2, 402, 404, 410, 1004, 1011, and 1107. A 


87. Steward Machine Co. v. Davis, Supra note 77, at 581. 

88. ‘‘It is inherent in the exercise of the power to tax that/s — be free to select the subjects 
of taxation and to grant exemptions. Neither —— ess nor equal upon a state 
any rigid rule of equality of taxation... . ; ce has repeat y held that “inequalities which 
result from a singling out of one et OR _& for taxation or exemption, infringe no constitu- 
tional limitation. . . 

‘‘Like considerations govern exemptions from the operation of a tax imposed on the members of 
a class. A, legislature is not bound to tax every member of a class or none. It may make distinc- 
tions of degree having a rational basis, and when subjected to judicial scrutiny they must be pre- 
sumed to rest on that basis if there is any conceivable state of facts which would support it.’’ Supra 
note pig at 509. 

. Ibid. at 510 
oe. Steward Machine Co. v. Davis, supra note 77, 580. 
91. (1935) 49 Stat. 620; 42 U.S.C. Supp. III (1887) § 302 et seq. 








A Cuitp Lasor AMENDMENT Is UNNECESSARY 225 


point specifically in issue in the Davis Case was the validity of such classifica- 
tion. It has previously been pointed out that a purpose for which an appro- 
priation can be made within the meaning of the general welfare clause may 
also furnish a valid classification for taxation. Both are reflected here. The 
tax was levied upon employment under Title VIII to provide funds (to put it 
most strongly) for the maintenance of persons over sixty-five years of age 
under Title II. The wisdom of the classification, said the Court, “is not for us 
to say. The answer to such inquiries must come from Congress .. .”** “The 
classifications and exemptions directed by the statute now in controversy have 
support in considerations of policy and practical convenience that cannot be 
condemned as arbitrary.”** The Act includes in its classifications” provisions 
for dependent children under the age of sixteen years; for the health® of chil- 
dren; for the protection and care of homeless® children; and excerpts from 
Title IX, “service performed by a child under the age of twenty-one in the 
employ of his father or mother.” These classifications all seem to have been 
held by the Social Security Cases within the discretion of Congress for excise 
purposes. Some of them were directly in issue. The differences peculiarly 
affecting morals, health, employment, and the general welfare, would seem 
no less important in those without equality of bargaining power because of 
incapacity due to extreme youth, than where it is due to old age. 

We need not pause here, however. The Court pointed out in the Grosjean 
Case” that a classification which is valid for police power purposes is suf- 
ficient for tax purposes. This was repeated in New York Rapid Transit Corp. 
v. City of New York® where the revenue measure merely adopted the classi- 
fication previously established by the New York Public Service Law. The 
public welfare is the overtone throughout the Social Security Cases as the 
basis for classification. In the Carmichael Case it is said:*° 


“This Court has long and consistently recognized that the public 
purposes of a state, for which it may raise funds by taxation, embrace 
expenditures for its general welfare . . . The existence of local condi- 
tions which, because of their nature and extent, are of concern to the 
public as a whole, the modes of advancing the public interest by correct- 
ing them or avoiding their consequences, are peculiarly within the 
knowledge of the legislature, and to it, and not to the courts, is com- 
mitted the duty and responsibility of making choice of the possible 
methods.” 


In West Coast Hotel Co. v. Parrish, where the classification involved a 
membership of full contractual capacity, it was said:'®° 


“The legislature of the State was clearly entitled to consider the 
situation of women in employment, the fact that they are in the class 
receiving the least pay, that their bargaining power is relatively weak, 


. Helvering v. Davis, supra note 77, at 644. 

. Steward Machine Oo. v. Davis, supra note 77, at 58 

. (1935) 49 Stat. 620, § 401; 42 U.S.C. Supp. iL (1987) § 601, 

. Ibid. § 501; 42 U.8.0. Supp. III (1937) § 70 

. Ibid. § 621: 42 U.S.C. Supp. III (1987) § tai. 

. Supra note 79 

. Supra note 76. 
99. Carmichael v. Te Coal & Coke Co., supra note 77, at 514. 
100. (1937) 300 U.S. 379. 
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and that they are the ready victims of those who would take advantage 
of their necessitous circumstances. The legislature was entitled to adopt 
measures to reduce the evils of the ‘sweating system,’ the exploiting of 
workers at wages so low as to be insufficient to meet the bare cost of 
living, thus making their very helplessness the occasion of a most in- 
jurious competition. The legislature had the right to consider that its 
minimum wage requirements would be an important aid in carrying 
out its policy of protection. The adoption of similar requirements by 
many States evidences a deepseated conviction both as to the presence 
of the evil and as to the means adapted to check it. Legislative response 
to that conviction cannot be regarded as arbitrary or capricious and that 
is all we have to decide. Even if the wisdom of the policy be regarded 
as debatable and its effects uncertain, still the legislature is entitled to 
its judgment.” 


Of our children it may be said as appropriately as of their mothers—“Their 
relative need in the presence of the evil, no less than the existence of the evil 
itself, is a matter for the legislative judgment.”’* Widespread legislative 


classification and public opinion are given great weight in the Parrish Case 
quoted above. In the Whitfield Case it is also given great weight: 


102 


“The view of the State of Ohio that the sale of convict-made goods 
in competition with the products of free labor is an evil, finds ample 
support in the fact and in the similar legislation of a preponderant num- 
ber of the other states. Acts of Congress relating to the subject also 
recognize the evil . . . And the sale to the public in competition with 
private enterprise of goods made by convicts imprisoned under federal 
law is forbidden . . . All such legislation, state and federal, proceeds 
upon the view that free labor, properly compensated, cannot compete 
successfully with the enforced and unpaid or underpaid convict labor of 
the prison. A state basing its legislation upon that conception has the 
right and power, so far as the federal Constitution is concerned, by non- 
discriminating legislation, to preserve its policy from impairment or 
defeat, by any means appropriate to the end and not inconsistent with 
that instrument.” 


On the importance of the incapacity of the state to master the problem even 
locally it is said in the Davis Case:'* “The problem is plainly national in area 
and dimensions. Moreover, laws of the separate states cannot deal with it 
effectively. Congress, at least, had a basis for that belief . . . Only a power 
that is national can serve the interests of all.” If widespread recognition gives 
ground for valid police regulation, and_ police regulation in turn for classi- 
fication in taxation, universal police regulation of child labor should justify 
101. Ibid. at 400. 


102. Supra note 32, at 439. 
103. Steward Machine Co. v. Davis, supra note 77, at 644. 
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a classification based upon tender age for taxation.’ Every state in the Union 
and the United States now impose some sort of regulation or prohibition 
on the employment of persons less than a specified age. These regulations 
are valid. 


“It cannot be doubted that the State was entitled to prohibit the em- 
ployment of persons of tender years in dangerous occupations . . . It is 
urged that the plaintiff in error was not permitted to defend upon the 
ground that it acted in good faith relying upon the representation made 
by Beauchamp that he was over sixteen. It is said that, being over four- 
teen, he at least had attained the age at which he should have been 
treated as responsible for his statements. But, as it was competent for 
the State in securing the safety of the young to prohibit such employ- 
ment altogether, it could select means appropriate to make its prohibi- 
tion effective and could compel employers, at their peril, to ascertain 
whether those they employed were in fact under the age specified. The 
imposition of absolute requirements of this sort is a familar exercise of 
the protective power of government.”?” 


Age is a valid classification within employment for the purpose of excise 
taxation.” 

Though a valid excise tax can be laid on employment of children, say, 
for example, below the age of sixteen years, if its application would be unduly 
burdensome, either because of the irritation and inconvenience to employers 
or the expense of the administration, the result would not be most happy. 
Neither is inescapable. The language of the Court in the Carmichael Case 
points the way.’ “There is a basis, on the grounds of administrative con- 
venience and expense, for adopting a classification which would permit the 
use of records, kept by the taxpayer and open to the tax gatherer, as an aid 
to the administration . . .” If there is in existence a revenue measure on the 
subject of employment, already held valid as to classification and public pur- 
pose, with an effective machinery for enforcement now in operation, it would 
seem to be a simple matter to raise in that classification a subdivision of em- 


104. The following combination of grounds for classification is expressed in the Carmichael Case. 
**Reasons for the selections, if desired, readily suggest themselves. Where the public interest is served 
one business may be left untaxed and another taxed, in order to promote the one. . . The legislature 
may withhold the burden of the tax in order to foster what it conceives to be a beneficient enterprise. 
This Court has often sustained the exemption of charitable institutions . . . and exemption for the 
encouragement of agriculture . . . Similarily, the legislature is free to aid a depressed industry such 
as shipping. The exemption of business operating for less than twenty weeks in the year may rest 
upon similar reasons, or upon the desire to encourage seasonal or unstable industries.’’ Carmichael v. 
Southern Coal & Coke Co., supra note 77, at 512 

105. Fair Labor Standards Act of 1938 (Pub. L. No. 718, 75th Cong. 3d Sess. (June 25, 1938)). 

106. Sturges & Burn Mfg. Co. v. Beauchamp (1913) 231 U.S. $20, 325, under a statute which 
Kaaho 120 the employment of children under the age of sixteen years. Cf. In re Shai (1908) 15 
daho 120, 96 Pac. 563, (1909) 18 L.R.A. (N.S.) 886; People v. Ewer (1894) 141 -Y. 129, 36 

N.E. 25 L.RJA. 794, 38 Am. St. Rep. 788; State v. Shorey (1906) 48 Ore. 396, 86 Pac. 881 (1910) 
24 LA (N.8.) 112i; Mill v. a (1907) 81 Utah 473, 88 Pac. 609, 120 Am. St. Rep. 935. 

107 While the following statement was made in the Carmichael Case, supra note 77, at 510, in 
regard to a classification based on the number of employees, it is pertinent to a classification based 
on the number of years: ‘‘Distinctions in degree, stated in terms of differences in number, have often 
been the target of attack, see Booth v. Indiana, 237 U.S. 391. It is argued here, and jit was ruled 
by the court below, that ‘there can be no reason for a distinction, for purposes of taxation, between 
those who have only seven employees and those who have eight. Yet this is the type of distinction 
which the law is often called upon to make. It is only a difference in numbers which marks the mo- 
ment when =. ends and night begins, when the disabilities of infancy terminate and the status of 
legal d. It separates iarge incomes which are taxed from the smaller ones which 
are exempt, as it marks here the difference between the proprietors of larger businesses who are taxed 
and the proprietors of smaller businesses who are not . . 

‘It would hardly be contended that the state, in order to tax pay rolls, is bound to assume the 
Ss costs and burden of taxing all employers having a single employee. "* Italics added. 

108. Supra note 77, at 520. Italics added. 
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ployees less than sixteen years of age. With the exception of the latter, all 
are now in existence. Title VIII of the Social Security Act, which was held 
valid in Helvering v. Davis, lays an excise tax on employers. The tax on the 
employer is to be paid “with respect to having individuals in his employ.” 
This is laid on every employer in addition to all other taxes. The excise tax is 
not applicable to certain types of employment, such as agricultural labor, 
domestic service, service for the national or state governments, and service 
performed by persons who have attained the age of sixty-five years. Two 
fundamental aspects of public policy are embraced in the last classification: 
firstly, by classifying employees over sixty-five as carrying no tax burden 
through their employment, to promote their employment in the public wel- 
fare; and, secondly, by providing old age benefits for those who are necessitous 
and unemployed. These were both in issue in the Davis Case. By the same 
token, a progressive rate may be made where the purpose is to stifle rather 
than promote the employment of persons at the other end of the scale.’” 
Two classes and rates are now applied on classifications of employment based 
on age. A third can be added on the same basis without materially increasing 
the burdens of industry or the cost of administration.""’ This class would be 
children of sixteen years of age or less. 


We must now consider further two issues which have been carried 
through the second part of the discussion. They both turn upon the burden 
of the tax and are mutually self-serving. Firstly, can the burden be made suf- 
ficiently great to discourage employment of children, and secondly, would it 
be a tax or a mere pretext as a tax measure? From the strenuous, rough road 
which we have been climbing, encouragement may be obtained from these 
issues through their self-serving relationship in cooperative action; the purpose 
and result of the excise tax, however, remain in question. The higher the 
operating cost as a consequence of the tax, the greater the discouragement to 
the use of child labor; yet the higher the burden or rate the greater the income 
to the government and the probability that the measure will be held an exer- 
tion of the taxing power. There is an underlying issue, however, and that is 
whether the Constitution limits the amount to which Congress can raise the 
rates of a tax. The taxing power, like the other great substantive powers of 
Congress, is subject to the due process clause of the Fifth Amendment and 
somewhere the imposition of a tax burden will reach a ceiling. There is suf- 
ficient head-room under it, however, for a prohibitive tax. In Magnano v. 
Hamilton" the Court had before it a tax burden stifling in weight which had 
been imposed for the purpose of regulation. The Court said: 


“That the tax is for a public purpose is equally clear, since that re- 
quirement has regard to the use which is to be made of the revenue de- 


109. (1935) 49 Stat. 620, at 637, § 804; 42 U.S.C. Supp. III Rg ty JS 1004. 

110. ‘‘Where the public interest is served one business ~~ > d and ther taxed, 
in order to promote the one, American Sugar Refining Co. v. Band supra; Heisler v. Thomas 
Colliery Co., supra; Aero Transit Co. v. Public Service Comm’n, supra, or to restrict or 
suppress the other, Mognano Company v. Hamilton, 292 U.S. 40; Fox v. Standard Oil Co., supra; 
Quong — v. Kirkendall, supra; Singer Sewing Machine Co. v. Brickell, 233 U. 8. 304; Alaska 
Fish < Co. v. Smith, supra, 48; Great Atlantic & Pacific Tea Oo. v. Grosjean, supra.’’ Carmichael v. 
Southern Coal & Coke Co., supra note 77, at 512. 

111. Three classes based on age were ‘held valid in Breedlove v. Suttles (19317) 301 U.S. 277; 
minors, majors, and aged = for tax purposes. 
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rived from the tax, and not to any ulterior motive or purpose which may 
have influenced the legislature in passing the act. And a tax designed to 
be expended for a public purpose does not cease to be one levied for that 
purpose because it has the effect of imposing a burden upon one class 
of business enterprises in such a way as to benefit another class... . 
Except in rare and special instances, the due process of law clause con- 
tained in the Fifth Amendment is not a limitation upon the taxing 
power conferred upon Congress by the Constitution . . . Collateral pur- 
poses or motives of a legislature in levying a tax of a kind within the 
reach of its lawful power are matters beyond the scope of judicial in- 
quiry ... Nor may a tax . . . be judicially stricken down under the due 
process clause simply because its enforcement may or will result in re- 
stricting or even destroying particular occupations or businesses.” 


Where the language of the act indicates a revenue purpose and there is 
nothing more than the premise “that the amount of the tax is so excessive 
that it will bring about the destruction of appellants’ business, a premise 
which, standing alone, this Court heretofore has uniformly rejected as fur- 
nishing no judicial ground for striking down a taxing act, . . .” the statute 
will not be held invalid. “Those who enter upon a business take that risk.”"™* 


Several recent cases indicate that a hazard of a non-revenue classification 
is practically non-existent.'"* The slightest grounds are sufficient to mark the 
measure as an exertion of the taxing power and not a regulatory measure.’® 


113. Ibid. at 43. 

114. In addition to the Magnano Case, supra note 112, the following cases are most assuring: 
Nigro v. United States (1928) 276 U.S. 332; Sonzinsky v. United States (1937) 300 U. S. 506; and 
the Social a Cases (the Steward Machine Co. Case in particular) all supra note 77. But cf. 
United States v. Constantine (1935) 296 U.S. 287. Im the Nigro Case at page 352 the Court said: 
a oa members of the Court dissented in the Doremus case, because of opinion that the court below 

had correctly held the Act of Congress, in so far as it embraced the matters complained of, to be 
beyond its constitutional power, and that the statute, in § 2 [(1914) 88 Stat. 785; 26 U.S.C. (1934) 
§ 1044] was a mere pretext as a tax measure, and was in fact an attempt by Congress to exercisa the 
police power reserved to the States and to regulate and restrict the sale and distribution of dan- 
gerous and noxious narcotic drugs. Since that time, this Court has held that Congress, by merely 
calling an Act a taxing act, cannot make it a legitimate exercise of taxing power under § 8 of Article 
1 of the Federal Constitution, if in fact the words of the act show clearly its real purpose is other- 
wise. Child Labor Tax Case, 259 U.S. 20, 38. By the Revenue Act of 1918, the Anti-Narcotic Act 
Was amended so as to increase the taxes under §1, making an occupation tax for a producer of 
narcotic drugs $24 a year, for a wholesale dealer, $12, for a retail dealer, $6.00, and for a physician 
administering the narcotics, $3.00. The amendment also imposes an excise tax of one cent an ounce 
on the sale of the drug. Thus the income from the tax for the Government becomes substantial. Under 
the Narcotic Act, as now amended, the tax amounts to about one million dollars a year, and since 
the amendment in 1919 it has benefited the Treasury to the extent of nearly nine million dollars. 
If there was doubt as to the character of this Act—that it is not, as alleged, a subterfuge—it has 
been removed by the change whereby what was a nominal tax before was made a substantial one. It 
is certainly a taxing act now as was held in the Alston case.’ 

115 here a tax does not violate any constitutional limitation it may not be restrained judicially 
because of the results which may arise from its application. (Tax of 10 cents per pound on artificially- 
colored oleomargarine, McCray v. United States (1904) 195 U.S. 27.) If the taxing statute shows on 
its face that its purpose is not that of raising revenue but the regulation of activities not within the 
scope of federal authority, its enforcement may be unrestrained. (Tax upon the net income of any 
person employing child labor, held, not an act imposing a tax under this clause and unconstitutional 
as an attempt to regulate state matters—Child Labor Tax Case (1922) 259 U.S. 20. See also United 
States v. Jim Fuey Moy (1916) 241 U.S. 394; Hill v. Wallace (1922) 259 U.S. 44; Linder v. United 
States (nee) 268 U.S. 5; Trusler v. Crooks (1926) 269 U.S. 475; Nigro v. United States, supra 
note 114; Casey v. United States (1928) 276 U.S. 413; United States v. Constantine, supra note 47. 
United theson v. Butler (1936) 297 U.S. 1) But where the tax bears a reasonable relation to a power 
conferred upon the federal —— by the Constitution, the fact that Congress may have been 
equally or incidentally impelled by the motive of regulation will not invalidate it (fifty-cent tax on 
steamship companies for each immigrant brought into the country—Head Money Cases (1884) 112 
U.S. 580. See also Veazie Bank v. Fenno (1869) 75 U.S. (8 Wall.) 533; J. W. Hampton, Jr., & Co. 
v. United States (1928) 276 U.S. 394) even though it may affect the conduct of a business which is 
subject to regulation by the state police ie e.g., opium dealers required to register and pay tax— 
United States v. Doremus (1919) 249 U.S. 

Congress under the taxing power may on intoxicating liquors, notwithstanding their production 
is prohibited : and the fact that it does so for a moral end as well as to raise revenue is not a con- 
stitutional objection. United States v. Yuginovich (1921) 256 U.S. 450. 





230 The JourNAL 


In the Sonzinsky Case™® the validity of the National Firearms Act™’ was at- 
tacked on the ground that it was not a true tax, but a penalty imposed for the 
purpose of suppressing traffic, the local regulation of which was reserved to 
the states because not granted to the national government. This position was 
mistaken. It was said that the cumulative effect on the distribution of a limited 
class of firearms, of relatively small value, by the successive imposition of 
different taxes, one on the business of the manufacturer, and another on that 
of the dealer, and a third on the transfer to the buyer, was prohibitive in effect 
and disclosed unmistakably the legislative purpose to regulate rather than to 
tax. The Court summarily dismissed the contention saying:'* 


“Full effect may be given to the license tax standing alone, even 
though all other provisions are invalid . . . 


“The case is not one where the statute contains regulatory provi- 
sions related to a purported tax in such a way as has enabled this Court 
to say in other cases that the latter is a penalty resorted to as a means of 
enforcing the regulations . . . Nor is the subject of the tax described or 
treated as criminal by the taxing statute . . . Here Sec. 2 contains no 
regulation other than the mere registration provisions, which are ob- 
viously supportable as in aid of a revenue purpose. On its face it is only 
a taxing measure, and we are asked to say that the tax, by virtue of its 
deterrent effect on the activities taxed, operates as a regulation which is 
beyond the congressional power. 


“Every tax is in some measure regulatory. To some extent it inter- 
poses an economic impediment to the activity taxed as compared with 
others not taxed. But a tax is not any the less a tax because it has a regu- 
latory effect, . . . and it has long been established that an Act of Congress 
which on its face purports to be an exercise of the taxing power is not 
any the less so because the tax is burdensome or tends to restrict or sup- 
press the thing taxed ... 


“Inquiry into the hidden motives which may move Congress to 
exercise a power constitutionally conferred upon it is beyond the compe- 
tency of courts. . .. They will not undertake, by collateral inquiry as to 
the measure of the regulatory effect of a tax, to ascribe to Congress an 
attempt, under the guise of taxation, to exercise another power denied by 
the Federal Constitution.” 


In the Nigro Case the question of whether the measure produced income 
to government was thought to be of importance. The National Firearms Act 
produced only a nominal return. Of this the Court in Sonzinsky v. United 
States, said:'” 


“Here the annual tax of $200 is productive of some revenue. We are 
not free to speculate as to the motives which moved Congress to impose 


116. Supra note 114. 

117. (1934) 48 Stat. 1236; 26 U.S.0. (1934) §§ 1132-1132q. 

118. Sonzinsky v. United States, supra note 114, at 512. 

119. Supra note 114, at 514. The following cases were then cited: ‘‘Alston v. United States, 
U.S. 289, 294; Nigro v. United States, supra, 332, 353; Hampton & Co. v. United States, 276 

394, 411, 413. " 
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it, or as to the extent to which it may operate to restrict the activities 
taxed. As it is not attended by an offensive regulation, and since it op- 
erates as a tax, it is within the national taxing power.” 


The only remaining doubt would seem to be whether the herein proposed 
statutory amendment is subject to the above expression as “an offensive regula- 
tion” or as a trespass upon the reserved power of the states. Both of these 
are answered in the negative by the Social Security Cases.'*° 


The Act to be amended is a revenue measure. The proposed amendment 
does not change its nature. The amendment to Title VIII would simply need 
to provide for an additional excise on employers of persons of sixteen years 
of age and less. The exemptions already provided meet the objections that 
have arisen in regard to any supervision of children in industry. The rate can 
be made as high as desired. It should be noted that if the present form of the 
statute is followed, namely, that of a percentage of wages, the element of 
confiscation, whatever its merit elsewhere, has no application here. The 


tax will not absorb the wages. It is an excise on employment measured by 
wages. If a greater burden be desired there is no objection to a different 
measure. Thus the value of the product, which has a clear relation to the 
subject-matter, could with equal validity be substituted for or added to the 
measure of wages. The burden need be no greater than whatever will make 
the employment of children, as compared with adults, unprofitable. It often 


happens that supervision of only one party to an unwholesome relation leaves 
invitation to the other to persist in the practice. More complete effectiveness 
of the deterrent purpose would also be achieved by raising the present special 
income tax upon the employees of the same class. No additional burden, 
except the increased tax, is involved in administration or to business. The 
operating machinery and practices are already fully established and generally 
understood and accepted. 


No child labor amendment is necessary or desirable. 


120. Supra note 77. ‘‘It is one thing to impose a tax dependent upon tha conduct of taxpayers, 
or of the state in which they live, where the conduct to be stimulated or discouraged is unrelated to 
the fiscal need subserved by the tax in its normal operation, or to any other end legitimately national. 

It is quite another thing to say that a tax will be abated upon the doing of an act that will 
satisfy the fiscal need, the tax i hg alternative being approximate equivalents. In such circum- 
stances, if in Le others, ind per jon does not go beyond the bounds of power.’’ Steward 
Machine Co. Davis, supra note 7 ‘a 691. 

121. Of. ‘eagoene v. Hamilton, supra note 112. 
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Swift v. Tyson—What Remains? 
WHAT IS (STATE) LAW? 
By Epwarp S. Strmson* 


In Erie Railroad Company v. Tompkins the “general law” doctrine estab- 
lished in Swift v. Tyson® was repudiated. In view of this it may be well to re- 
examine Swift v. Tyson to see what the problem which confronted the federal 
court was and whether or not its solution depended upon Story’s broad gen- 
eralizations. Although Story’s sweeping pronouncements are shown to be 
unsound, it may be that the Court was confronted with a problem of some 
difficulty which will be found recurring in many of the cases arising under 
the diversity of citizenship jurisdiction which were decided by relying upon 
the repudiated doctrine. If so, some thought should be given to this problem 
in order that the district courts may know how to proceed in like cases with- 
out the “general law” doctrine.’ 


Swirt v. Tyson 


In Swift v. Tyson‘ the question was whether an antecedent debt was value 
for the transfer of a negotiable instrument so as to make the transferee of the 
drawer-payee a holder in due course free from the defense of fraud which 
the acceptor had against the drawer-payee. The transferee, apparently a citi- 
zen of Maine, sued the acceptor, a citizen of New York, in the Circuit Court 
of the United States for the Southern District of New York. It was doubtful 
what the law of New York was on the question and the court divided on it. 
The question whether the defendant was entitled to the same defense as he 
would have had against the drawer-payee was taken to the United States 
Supreme Court on a certificate of division. Justice Story said the defendants 
argued: that Section 34 of the Judiciary Act of 1789° required the application 
of state law; that the applicable law was the law of New York whose law 
governed because the contract was made there when the defendant accepted 
the draft; and, that by that law a pre-existing debt did not constitute value. 
Story proceeded to examine the law of New York, found that the New York 
Court of Errors had never been called upon to decide the question and that 
the Supreme Court of New York had decided it both ways, three decisions 
holding that an antecedent debt was not value, being preceded by one and 
followed by two holding the contrary.’ In the three decisions first mentioned, 


* Edward S. Stimson, A.B., B. Sc., 1920, A.M., 1922, Ohio State University; J.D. 1927, 8.J5.D. 1932, 
University of Michigan. Author of ‘‘Jurisdiction and Power of Taxation’” (1938) ; “Conflict of 
Criminal Laws’’ (1936); ‘‘Jurisdiction to Tax Income’’ (1937) 22 Cornell L.Q. 487; ‘‘Jurisdiction to 
Tax ay - yon (1937) 23 Cornell L.Q. 142. Dean of the University of Toledo College of Law. 

1. 58 Sup. Ct. 817 (Apr. 25, 1938). Articles on this case which have so far appeared are Shul- 
man, ‘‘The Demise of Swift v. Tyson’’ (1938) 47 Yale L.J. 4 McCormick and Hewins, ‘*The 
Collapse of ‘General’ Law in the Federal Courts’’ (1938) 33 Ill. Rev. 126; Schmidt, “‘Substantive 
Law Applied by Federal Courts—Effect of Erie R. Co. v. Tompkine (1938) 16 Tex. L. Rev. 512; 
Schweppe, ‘‘What Has Happened to Federal Jurisprudencet’’ (1938) 24 A.B.A.J. 421; Jackson, ‘ “The 
Rise and Fall of Swift v. Tyson’’ (2990) < A.B.AJ. 609; Powell, ‘‘The Constitutional Convention 
and - v. Tyson’’ (1938) 24 A.B.A.J. 

> 16 Pet. 1 (U.S. 1842). 

Sharp and Brennan, ‘‘The Application of the Doctrine of Swift v. Tyson Since 1900’’ (1929) 
4 Ina. LJ. "367, shows the large number of lower federal court decisions in which the doctrine of Swift 
v. — has been applied. 
ay ra note 2. 
tat. 7, 92 (1789); 28 U.S.C.A. § 725 (1927). 
6. is Pet. 1, 16-17 (U.S. 1842). 
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the Supreme Court had misinterpreted a Court of Errors decision.’ Justice 
Story said, “. . . it admits of serious doubt, whether any doctrine upon this ques- 
tion can at present be treated as finally established” (in New York).* 

Instead of doing what the New York Court of Errors would have done— 
that is, examining the question anew, considering what the rule ought to be 
in New York, and, in this connection, considering the general objective of 
the “law merchant,” the practice of business men, the persuasive force of 
authority elsewhere, etc., etc—Story said that, admitting the law of New York 
to be that a pre-existing debt did not constitute value, the federal court was 
not obliged to apply it but could decide the question for itself. The whole 
statement of this doctrine is contained in a single paragraph of the opinion a 
page and a half in length,® much of which is unquestionably sound as a 
description of the judicial process in deciding a case when the decisions of 
the courts of the state whose law is applicable are conflicting. Section 34 of 
the Judiciary Act of 1789 is as follows: 


“The laws of the several states, except where the Constitution, trea- 
ties, or statutes of the United States shall otherwise require or provide, 
shall be regarded as rules of decisions in trials at common law in the 
Courts of the United States, in cases where they apply.”” 


Story said that the word “laws” in this section did not apply to the decisions 
of state courts on questions of a “general nature, especially to questions of 
general commercial law.” He said that the term laws was to be understood 
as meaning “statutes,” “the construction thereof adopted by the local tribu- 
nals,” “long established local customs having the force of laws,” and “rights 
and titles to things having a permanent locality, such as the rights and titles 
to real estate, and other matters immovable and intraterritorial in their nature 
and character.” His reasons for this interpretation were (1) the idea that 
there was an all pervading common law, the principles of which were inde- 
pendent of the decisions of the courts of any particular sovereignty, and (2) 
the theory that decisions are not laws but only evidence of them. He said: 
“In the ordinary use of language it will hardly be contended that the decisions 
of courts constitute laws. They are, at most, only evidence of what the laws 
are, and not of themselves laws. They are often re-examined, reversed, and 
qualified by the courts themselves, whenever they are found to be cither 
defective, or ill-founded, or otherwise incorrect.”"* 


Erre Rartroap Company v. TOMPKINS 


While walking along a footpath beside the Erie Railroad Company’s track 
in Pennsylvania, Tompkins was struck by something projecting from one of 
the cars of a passing freight train. Tompkins, a citizen of Pennsylvania, sued 


7. Bay v. Coddington, 5 Johns. Ch. 54, 9 Am. Dec. 268 (1821) aff'd, 20 Johns. 637, 11 Am. 

Dec. (1822). 

8. 16 Pet. 1, 17 (U.S. 1842). 

Professor Thayer pointed out that this statement was dictum. Thayer, ‘“The Case of Gelpcke 
v. Dubuaue' oe 4 Harv. L. Rev. 811, 314. 

10. 16 Pet. 1, 18-19 (U.S. 1842). 

11. q Stat. hy 92, (1789); 28 U.S.C.A. § 725 (1927). 

12. ‘‘The law ‘respecting negotiable | instruments may be —. declared in the language of Cicero, 
adopted by Lord Mansfield in Luke v. Lyde, 2 Burr. R. 883, 887, to be in a great _ not the 
law of a single country only, but of the commercial world.’’ 16 Pet. 1, 19 (U.S. 1842 
¥ og? -4 o28, en” (U.S. 1842). See Dobie, ‘‘Seven Implications of Swift v. Tyoon*? (1980) 16 

a. v 
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the Erie, a New York corporation, in the Federal District Court for the 
Southern District of New York. The parties differed about what the law of 
Pennsylvania was. The Erie claimed that by the law of Pennsylvania its only 
duty towards persons using longitudinal footpaths on the right of way was to 
refrain from willful or wanton injury, relying on a case decided by the Su- 
preme Court of Pennsylvania. Tompkins insisted that defendant was liable 
for injuries resulting from ordinary negligence; that is, it had a duty to exer- 
cise due care. He relied upon many other Pennsylvania decisions. He also 
claimed that the question was one of “general law” which the federal court 
could determine for itself independent of the Pennsylvania decisions. The trial 
judge refused to rule that the applicable law precluded recovery and the jury’s 
verdict was for the plaintiff. 

The Circuit Court of Appeals affirmed the judgment for the plaintiff on 
the ground that it was unnecessary to consider what the law of Pennsylvania 
was because the question was one of the general law by which the railroad’s 
duty was to exercise due care. The Supreme Court, two justices dissenting, 
held that it was error to refuse to apply Pennsylvania law and that it was the 
court’s duty to decide what the state law was. It reversed the decision and 
remanded the case to the Court of Appeals for further proceedings. It held 
that the term “laws” in the thirty-fourth section of the Judiciary Act of 1789 
meant all the law of a state, unwritten or common law as well as statutes, 
repudiating the “general law” doctrine established in Swift v. Tyson. The 
principal reason for the change’ was the research of Charles Warren who 
discovered the original draft of the section which was as follows: 


“And be it further enacted, that the laws of the several states except 
where the constitution, treaties or statutes of the United States shall 
otherwise require or provide, shall be regarded as rules of decision in the 
trials at common law in the courts of the United States in cases where 
they apply.” 

The word “laws” was substituted for the portions struck out indicating clearly 
that the word “laws” was intended as a substitute not only for “statute law” 
but also for “unwritten or common law now in force.” 

The majority opinion, denies that there is “a transcendental body of law 
outside of any particular state but obligatory within it unless and until changed 
by statute” saying that the common law enforced in a state is not the common 
law generally but the common law of that state." No advice is given to the 
Circuit Court of Appeals on how to ascertain the law of a state where the de- 
cisions of that state’s courts are conflicting and no theory of the nature of law 
is indulged in. Justice Butler’s dissenting opinion disagrees with the new 
construction of the statute on the ground that the failure of Congress to amend 
the act during nearly a hundred years since the interpretation in Swift v. 
Tyson indicates that it intended that the statute should continue to mean 
what the court said it meant in 1842.7 ~ 
F4. 58 Sup. Ct. 817, 819 (1938). J ™ 
Le ae on ‘*New Light on the History of the Federal Judiciary Act of 1789’’ (1923) 37 Harv. 

16. 58 Sup. Ct. 817, 823 (1938). 


17. ‘‘Evidently Congress has intended throughout the years that the rule of decision as con- 
strued should continue to govern federal courts in trials at common law.’’ 58 Sup. Ct. 817, 826 (1938). 
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A constitutional question is also raised. The majority opinion takes the 
position that the use of the “general law” doctrine of Swift v. Tyson to pre- 
vent the application of state law was a violation of the powers reserved to the 
states in the Tenth Amendment.** In a concurring opinion Justice Reed said 
that having construed the statute and found that the previous interpretation 
was erroneous it was unnecessary to go further and hold that the previous 
interpretation was unconstitutional.’* He thought the Constitution ambiguous 
on the point and that the ambiguity had induced the first Congress to enact 
the statute. He said that, in the absence of statute, federal courts may have 
the power to do justice without being bound by state law in diversity of 
citizenship cases”® and that Article III and the “necessary and proper” clause 
of Article I, Section 8, might even authorize Congress to fix the substantive 
law to be applied in these cases. Justice Butler thought that the constitutional 
question was not properly before the Court because no litigant had raised the 
question and because the statute requiring the Court to certify constitutional 
questions before it to the Attorney General so that the United States could 
intervene in support of the constitutionality of the Act involved had not been 
complied with.”* 


INTERPRETATION 


Is Justice Butler’s canon of interpretation sound? What people subse- 
quently understand by ambiguous language in a statute, especially govern- 
ment officials called upon to apply or amend it, throws some light on its 
meaning because the meaning of all words is to a large extent that which 
they have acquired by customary usage.” But the fact that Congress did 
nothing about the Court’s interpretation of the statute in Swift v. Tyson is 
not evidence that they ever thought about the matter. If there was evidence 
of such thought it would not outweigh the evidence of the purpose of the 
Congress which enacted the statute as shown by the original draft of the 
section.” If an ambiguity exists, the purpose of the enacting body must pre- 
vail over subsequent practical interpretations made in the absence of evidence 
of that purpose. Furthermore, if the silence of Congress from 1842 to the 
present was a practical construction of the statute in accordance with the in- 
terpretation in Swift v. Tyson, its silence from 1797 to 1842 when the Supreme 
Court was construing the statute in the way which the majority has now 
construed it** in Erie Railroad Company v. Tompkins was a practical con- 
struction. One construction would tend to neutralize the persuasive force of 
the other as evidence. 

Of course, Congressional silence does not amount to an enactment of the 


18. 58 Sup. Ct. 817, 822-823 (1938). 

19. 58 Sup. Ct. 817, 828 (1938). 

20. Art. III, Sec. 2: ‘‘The judicial power shall extend . . . to controversies . . . between citizens 
of different states, . . ."’ Judicial power may include power to determine the common law. 

21. 58 Sup. Ct. 817, 827 (1938). 

22. A Brief History’ of the English Language, by | ae Hadley, revised by George Lyman Kitt- 
redge in Webster's New International Dictionary, 2d ed 

23. Roche v. Jordan, 175 Fed. 234 (C.C.E.D.N.Y. 1909); Frey v. Michie, 68 Mich. 323, 36 N.W. 
184 (1888) ; Deutchman v. The Town of Charleston, et al., 40 Ind. 449 (1872); Smith v. Town of 
Westerly, 19 R.I. 437, 35 Atl. 526 (1896); Slutts v. Dana, 138 Ia. 244, 115 N.W. 1115 (1908); State 
v. Lancashire Fire Insurance Co., 66 Ark. 466, 51 S.W. 683 (1899); Sedgwick, Statutory and Con- 
ope Law (2d ed. 1874) 214; Black, Construction and Interpretation of the Laws (2d ed. 

24. Warren, ‘*‘New Light on the History of the Federal Judiciary Act of 1789’’ (1923) 37 Harv. 
L. ge 49, 88; Meigs, ‘‘Decisions of the Federal Courts on Questions of State Law’’ (1882) 8 So. L. 

. (N.8.) 452, 458, 45 Amer. L. Rev. 47, 55 
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interpretation in Swift v. Tyson. It merely indicated that there was no group 
interested and powerful enough to attract the attention of Congress from more 
pressing problems. 


The only objection which can be offered to the majority’s interpretation 
is that there is no evidence that either the senators or representatives ever saw 
the original draft of Section 34. It was offered as an amendment to the first 
draft of the Judiciary Act when the bill initiated by its committee was being 
considered by the Senate. Warren says that the wording of the amendment 
was changed by Ellsworth before it was introduced but does not give the 
evidence from which he draws this conclusion.”* It is just as probable that the 
change was suggested by some other member of the Senate after the original 
draft had been read to the Senate sitting as a committee of the whole, and 
that the change was accepted by Ellsworth and then made on the document. 

One view is that committee reports and the speeches of committee mem- 
bers explaining and supporting the bill, like the speeches of ordinary members, 
are not evidence of the purpose of the enacting body.” This is because they 
only tend to show the purpose of one house and not that of the other house 
nor of the executive,” just as the speeches of individual members only tend 
to show the purpose of that member. A realistic appreciation of the legislative 
process has made it clear that the use of this material is about the only way 
in which the collective intention of the legislative body can be ascertained.” 
If the meaning of the language is clear, the collective purpose can be derived 
from it. The inference is that the legislative body meant what it said. Where, 
however, there are ambiguities in the language the best that can be done is to 
infer that its purpose was the purpose of the committee in charge. 

Similarly, where there is an ambiguity in a section added to a statute by 
amendment of the original draft, the purpose of the legislative body must be 
taken to be the purpose of the member offering the amendment.” This will 
be so whether or not that purpose was communicated to the legislative body 
in a report or by speeches.” The reports of a committee of one house and the 
speeches of committee members or of a member introducing an amendment 
are not necessarily communicated to the members of the other house or to 
the executive. The only possible inference is that the body or the executive 
approving without information as to the purpose behind ambiguous language 
intended to adopt the purpose of those responsible for the language regardless 
of what it was. 


In this case, not only was Oliver Ellsworth, in whose handwriting the 
original draft and alteration is, the member responsible for the amendment, 
but he was also chairman of the committee of ten senators appointed by the 
Senate to draft the bill. Although there is no evidence that the senators saw 
the original draft, it is probable that they did. There were only twenty men 


25. Warren, Supra note 24, at 86. 

26. Davies, ‘‘The Interpretation of Statutes in the Light of Their Policy by the English Courts’’ 
(1935) 35 Col. L. Rev. 519, 531. 

27. Millar v. Taylor, 4 Burr. 2303, 2332 (1769). 

28. Landis, ‘‘A Note on ‘Statutory Interpretation’,’ A ag 4 43 Harv. L. Rev. 886; Chamberlain, 
‘*The Courts and Committee Reports’’ "1988) 1 U. of Chi. L. Rev. 81. 

29. United States v. St. Paul, M. and M.R. Oo., 247 U.S. 310 (1918); Chamberlain, supra note 
28, at 82. and 85. 

80. ‘‘A mere expression of assent becomes in reality a concurrence in the expressed views of 
another.’’ Landis, supra note 28, at 889. 
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in the Senate and the creation of a federal judicial system was the first and 
most important matter to come before them. In all probability the original 
draft with the crossed out portions clearly legible was handed about. That it 
was available for inspection is a fair inference from the fact that it was found 
in the Senate files. 

CONSTITUTIONAL QUESTION 


It would seem that there was no constitutional question before the court. 
It was not suggested that the construction of the phrase “laws of the several 
states” to include the decisions of state courts violated any provision of the 
Constitution. Justice Brandeis apparently felt that something was needed 
besides a showing that the previous interpretation was erroneous in order to 
change a construction adhered to for nearly a century. Why should not error 
be corrected when discovered no matter how long it has been adhered to? 
It does not appear that either party had changed its position relying upon the 
previous construction. The change does not involve any unfairness to the 
parties. Justice Brandeis unwittingly assumes that the previous decisions are 
“law” which the court cannot change unless it violates the Constitution. He 
assumes that unless the “law” is unconstitutional, change is the province of 
Congress even though the “law” involved was made by the Court. If the 
previous decisions or the rule announced in them is “law,” it would seem 
that the Court could undo what it has done, could change what it has made. 
If it could go ahead in the cases which established the old construction without 
waiting for an authoritative interpretation from Congress, it can apply a dif- 
ferent rule as soon as it has determined that the original construction was 
erroneous, without waiting for an Act of Congress. We have the authority 
of the Supreme Court itself for this.” 

If the constitutional question should arise how should it be decided? Jus- 
tice Brandeis said that no clause in the Constitution conferred on either Con- 
gress or the federal courts the power to fix the rules of substantive law for 
cases arising under the diversity of citizenship jurisdiction. This is a con- 
clusion, for it is a question whether or not the power is conferred by Section 2 
of Article III and the “necessary and proper” clause of Article I, Section 8. 
Article III, Section 2 provides: 


“The judicial power shall extend . . . to controversies . . . between 
citizens of different states . . .” 


What is judicial power? Is it merely power to try the enumerated classes 
of cases or does it also include power to decide what the substantive law is 


81. Benson v. United States, 146 U.S. 325 (1892); Rosen v. United States, 245 U.S. 467 (1918); 
Funk v. United States, 290 U.S. 371 (1933). In Funk v. United States, Justice Sutherland said, ‘‘It 
may be said that the court should continue to enforce the old rule however contrary to modern ex- 

ience and thought, and however opposed, in principle, to the general current of legislation and of 
Pidicial opinion it may have become, leaving to Congress the responsibility of changing it. Of course, 
Congress has that power; but if Congress fail to act, as it has failed in respect of the matter now 
under review, and the court be called upon to decide the question, is it not the duty of the court, if 
it possess the power, to decide it in accordance with present day sandards of wisdom and justice rather 
than in accordance with some outworn and antiquated rule of the past? That this court has the power 


to do so is necessarily aa in the opinions delivered in deciding the Benson and Rosen cases. And 


that implication, we think, rests upon substantial ground.’’ (pp. 381-2). ‘‘To concede this capacity 
for growth and change in the common law by drawing ‘its inspiration from every fountain of justice,’ 
and at the same time to say that the courts of this country are forever bound to perpetuate such of 
itd rules as, by every reasonable test, are found to be neither wise nor just, because we have once 
adopted them as suited to our situation and institutions at a particular time, is to deny to the com- 
mon law in the place of its adoption a ‘flexibiliy and capacity for growth and adaptation’ which was 
‘the peculiar boast and excellence’ of the system in the place of its origin.’’ (p. 383). 





238 The JourNaL 


which is to be applied? State courts determine what the law is in adjudicating 
controversies to which statutes do not apply. The judicial power conferred 
on the Federal Government must include this power.*"* However, it does not 
follow that the law thus ascertained would be federal law. What kind of law 
did those who framed Article III intend that the federal courts should deter- 
mine? Was it their purpose to confer power to decide what national law is in 
the enumerated fields or was it merely to confer jurisdiction to adjudicate cases 
involving the enumerated subject matters, the law incidentally determined 
to be state law? 

An examination of the proceedings of the Constitutional Convention re- 
veals that the words “The judicial power” were substituted for the words “The 
jurisdiction of the Supreme Court” with which the Section began when it was 
reported to the Convention by the committee of detail.°* By Section 1 of 
Article III the judicial power was vested in “one Supreme Court and such 
inferior courts as the Congress may from time to time ordain and establish.” 
It would seem that the purpose of the change was to make it clear that juris- 
diction over the enumerated subject matters was conferred not only on the 
Supreme Court but also on such inferior courts as Congress should establish. 
It would seem that no change in meaning was intended by the change from 
the word “jurisdiction” to the words “judicial power,” the latter being used 
merely because they already appeared in Section 1. Apparently the meaning 
is the same as though the section read: “The jurisdiction of the Supreme Court 
and such inferior courts as the Congress shall establish shall extend to. . .,” 
etc. The conclusion to be drawn from the proceedings of the convention is 
that the purpose of the framers of Article III, Section 2 was merely to confer 
jurisdiction to adjudicate cases involving the enumerated subject matters and 
not to confer power to determine national law on these matters. 

However, the Supreme Court, by a vote of five to four in Southern Pacific 
Co. v. Jensen,* reached the opposite conclusion. It held that the legislature 
of New York could not make its workmen’s compensation act applicable to 
injuries received by men employed in unloading vessels although there was 
no federal statute applicable to the case. Justice McReynolds said that the 
judicial power conferred on the United States by Section 2 of Article III con- 
veyed power to apply “national law.” In the absence of statute, national law was 
“general maritime law as accepted by the federal courts.” Some state legisla- 
tion was permissible but not any which “interferes with the proper harmony 
and uniformity of that law in its international and interstate relations.” The 
New York statute “destroyed” uniformity, “hampered and impeded” navi- 
gation, and injured commerce. Thus an important factor in the decision was 
the idea that the statute imposed a burden on interstate and foreign com- 
merce, a question which should have received separate consideration. A fac- 
tor which influenced the decision was a statute which conferred on the District 
Courts of the United States “exclusive original cognizance of all civil causes 
of admiralty and maritime jurisdiction . . . saving to suitors, in all cases, the 

31a. Powell, loc. cit. supra note 1. 

32. 2 Farrand, ‘*‘The Records of the Federal Oonvention’’ (1911) 425, 431; 5 Elliot’s ‘‘‘De- 
bates on the Federal Constitution’’ (24 ed. 1881) 483. The wording as reported by the committee of 
detail may be — = 2 Farrand, ‘‘The Records of the Federal Convention’’ (1911) 186. See Powell, 


loc. cit. supra no 
33. 244 U.S. 205 (1917). 
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right of a common law remedy, where the common law is competent to 
give it.” 
Justice Pitney, dissenting, said that: 


(1) “The framers of the Constitution intended to establish jurisdiction 
—the power to hear and determine controversies of the various classes 
specified—and not to prescribe particular codes or systems of law 
for the decision of those controversies; . . .” 

(2) At the time the Constitution was adopted the jurisdiction of admi- 
ralty courts was not exclusive, and the common law courts had con- 
current jurisdiction in a large class of matters. 

(3) Admiralty courts then applied local law, including statutes. 


Justice Holmes dissented, saying that there was no common law of the 
United States; that “The common law is not a brooding omnipresence in the 
sky, but the articulate voice of some sovereign or quasi-sovereign that can be 
identified; . . . It always is the law of some state.” Justice Brandeis joined 
in the dissent, continued to dissent in subsequent cases in which the decision 
was followed,” and from his dictum in Erie Railroad Co. v. Tompkins it is 
plain that he is of the same opinion still. Justice McReynolds’ dogmatic asser- 
tion that the judicial power conferred by Article III, Section 2 included power 
to apply national law, his confusion of the issue with the question whether 
interstate or foreign commerce were burdened, and the arbitrary character 
of the decisions sustaining the application of local law on the ground that 
in the particular case it did not interfere with “the proper harmony and uni- 
formity” of the “general,” “national” maritime law “in its international and 
interstate relations,”** indicates that now the Jensen case is more likely to be 
overruled than it is to offer an obstacle to the contrary conclusion suggested 
by the records of the Convention. 

In a dictum in Southern Pacific Co. v. Jensen, Justice McReynolds said 
that the “necessary and proper” clause of Article I, Section 8, gave Congress 
power to legislate on admiralty and maritime matters. Justice Reed suggested 
in his concurring opinion in Erie Railroad Co. v. Tompkins that power may 
have been conferred on Congress by this clause. It is as follows: 


“The Congress shall have power . . . To make all laws which shall 
be necessary and proper for carrying into execution the foregoing powers 
(those specifically conferred on Congress) and all other powers vested 
by this Constitution in the government of the United States, or in any 
department or officer thereof.”* 


34. Admiralty courts in adjudicating transitory causes of action arising in foreign territorial 
waters apply foreign law. Stimson, ‘‘Conflict of Criminal Laws’’ (1936) 146-147, and cases there cited. 

35. Chelentis v. Luckenbach 8.S. Co., 247 U.S. 372 (1918); Union Fish Co. v. Erickson, 248 
U.S. 308 (1919); Knickerbocker Ice Co. v. Stewart, 253 U.S 149 (1919); State of Washington v. 
W. ©. Dawson and Co., 264 U.S. 219 (1923); London Guarantee and Accident Co. Ltd. v. Industrial 
Accident Commission of California, 279 U.S. 108 (1929); Baizley Iron Works v. Span, 281 U.S. 222 
(1930); Employer’s Liability Assurance Corp. Ltd. v. Cook, 281 U.S. 233 (1930). Except in Union 
Fish Co. v. Erickson, supra. 

36. Western Fuel Co. v. Garcia, 257 U.S. 233 (1921); Grant Smith-Porter Ship Co. v. Rohde, 
257 U.S. 469 (1922); Millers’ Indemnity Underwriters v. Brand, 270 U.S. 59 (1926); Alaska Pack- 
ers’ Ass’n v. Industrial Accident Commission of California, 276 U.S. 467 (1928); Sultan Railway 
and Timber Co. v. Department of Labor and Industries of Washington, 277 U.S. 135 (1928). For 
example, a state workmen’s compensation act was held to interfere with the uniformity of national 
maritime law in the Jensen case while a state wrongful death statute was held not to in Western 
Fuel Co. v. Garcia, supra. 
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interpretation in Swift v. Tyson. It merely indicated that there was no group 
interested and powerful enough to attract the attention of Congress from more 
pressing problems. 


The only objection which can be offered to the majority's interpretation 
is that there is no evidence that either the senators or representatives ever saw 
the original draft of Section 34. It was offered as an amendment to the first 
draft of the Judiciary Act when the bill initiated by its committee was being 
considered by the Senate. Warren says that the wording of the amendment 
was changed by Ellsworth before it was introduced but does not give the 
evidence from which he draws this conclusion.” It is just as probable that the 
change was suggested by some other member of the Senate after the original 
draft had been read to the Senate sitting as a committee of the whole, and 
that the change was accepted by Ellsworth and then made on the document. 


One view is that committee reports and the speeches of committee mem- 
bers explaining and supporting the bill, like the speeches of ordinary members, 
are not evidence of the purpose of the enacting body.”* This is because they 
only tend to show the purpose of one house and not that of the other house 
nor of the executive,”” just as the speeches of individual members only tend 
to show the purpose of that member. A realistic appreciation of the legislative 
process has made it clear that the use of this material is about the only way 
in which the collective intention of the legislative body can be ascertained.” 
If the meaning of the language is clear, the collective purpose can be derived 
from it. The inference is that the legislative body meant what it said. Where, 
however, there are ambiguities in the language the best that can be done is to 
infer that its purpose was the purpose of the committee in charge. 


Similarly, where there is an ambiguity in a section added to a statute by 
amendment of the original draft, the purpose of the legislative body must be 
taken to be the purpose of the member offering the amendment.” This will 
be so whether or not that purpose was communicated to the legislative body 
in a report or by speeches.** The reports of a committee of one house and the 
speeches of committee members or of a member introducing an amendment 
are not necessarily communicated to the members of the other house or to 
the executive. The only possible inference is that the body or the executive 
approving without information as to the purpose behind ambiguous language 
intended to adopt the purpose of those responsible for the language regardless 
of what it was. 

In this case, not only was Oliver Ellsworth, in whose handwriting the 
original draft and alteration is, the member responsible for the amendment, 
but he was also chairman of the committee of ten senators appointed by the 
Senate to draft the bill. Although there is no evidence that the senators saw 
the original draft, it is probable that they did. There were only twenty men 


25. Warren, supra note 24, at 86. " 

26. Davies, ‘‘The Interpretation of Statutes in the Light of Their Policy by the English Courts 
(1935) 35 Col. L. Rev. 519, 531. 

27. Millar v. Taylor, 4 Burr. 2303, 2332 (1769). . 

28. Landis, ‘‘A Note on ‘Statutory Interpretation’,’’ (1930) 43 Harv. L. Rev. 886; Chamberlain, 
‘‘The Courts and Committee Reports’’ (1933) 1 U. of Chi. L. Rev. 81. 

29. United States v. St. Paul, M. and M.R. Oo., 247 U.S. 310 (1918); Chamberlain, supra note 
28, at 82 and 85. 

80. ‘‘A mere expression of assent becomes in reality a concurrence in the expressed views of 
another.’’ Landis, supra note 28, at 889. 
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in the Senate and the creation of a federal judicial system wa. 

most important matter to come before them. In all probability ta. l 
draft with the crossed out portions clearly legible was handed about. ‘ii it 
was available for inspection is a fair inference from the fact that it was found 
in the Senate files. 


CONSTITUTIONAL QUESTION 


It would seem that there was no constitutional question before the court. 
It was not suggested that the construction of the phrase “laws of the several 
states” to include the decisions of state courts violated any provision of the 
Constitution. Justice Brandeis apparently felt that something was needed 
besides a showing that the previous interpretation was erroneous in order to 
change a construction adhered to for nearly a century. Why should not error 
be corrected when discovered no matter how long it has been adhered to? 
It does not appear that either party had changed its position relying upon the 
previous construction. The change does not involve any unfairness to the 
parties. Justice Brandeis unwittingly assumes that the previous decisions are 
“law” which the court cannot change unless it violates the Constitution. He 
assumes that unless the “law” is unconstitutional, change is the province of 
Congress even though the “law” involved was made by the Court. If the 
previous decisions or the rule announced in them is “law,” it would seem 
that the Court could undo what it has done, could change what it has made. 
If it could go ahead in the cases which established the old construction without 
waiting for an authoritative interpretation from Congress, it can apply a dif- 
ferent rule as soon as it has determined that the original construction was 
erroneous, without waiting for an Act of Congress. We have the authority 
of the Supreme Court itself for this.” 

If the constitutional question should arise how should it be decided? Jus- 
tice Brandeis said that no clause in the Constitution conferred on either Con- 
gress or the federal courts the power to fix the rules of substantive law for 
cases arising under the diversity of citizenship jurisdiction. This is a con- 
clusion, for it is a question whether or not the power is conferred by Section 2 
of Article III and the “necessary and proper” clause of Article I, Section 8. 
Article III, Section 2 provides: 


“The judicial power shall extend . . . to controversies . . . between 
citizens of different states . . .” 


What is judicial power? Is it merely power to try the enumerated classes 
of cases or does it also include power to decide what the substantive law is 


81. Benson v. United States, 146 U.S. 325 (1892); Rosen v. United States, 245 U.S. 467 (1918); 
Funk v. United States, 290 U.S. 371 (1933). In Funk v. United States, Justice Sutherland’ said, ‘‘It 
may be said that the court should continue to enforce the old rule however contrary to modern ex- 
Waist and thought, and however opposed, in principle, to the general current of legislation and of 
judicial opinion it may have become, leaving to Congress the responsibility of changing it. Of course, 
Congress has that power; but if Congress fail to act, as it has failed in respect of the matter now 
under review, and the court be called upon to decide the question, is it not the duty of the court, if 
it possess the power, to decide it in accordance with present day sandards of wisdom and justice rather 
than in accordance with some outworn and antiquated rule of the past? That this court has the power 
to do so is necessarily ~~ in the opinions delivered in deciding the Benson and Rosem cases. And 
that implication, we think, rests upon substantial ground.’’ (pp. 381-2). ‘‘To concede this capacity 
for growth and change in the common law by drawing ‘its inspiration from every fountain of justice,’ 
and at the same time to say that the courts of this country are forever bound to perpetuate such of 
itd rules as, by every reasonable test, are found to be neither wise nor just, because we have once 
adopted them as suited to our situation and institutions at a particular time, is to deny to the com- 
mon law in the place of its adoption a ‘flexibiliy and capacity for growth and adaptation’ which was 
the peculiar boast and excellence’ of the system in the place of its origin.’’ (p. 383). 
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which is to be applied? State courts determine what the law is in adjudicating 
controversies to which statutes do not apply. The judicial power conferred 
on the Federal Government must include this power.*"* However, it does not 
follow that the law thus ascertained would be federal law. What kind of law 
did those who framed Article III intend that the federal courts should deter- 
mine? Was it their purpose to confer power to decide what national law is in 
the enumerated fields or was it merely to confer jurisdiction to adjudicate cases 
involving the enumerated subject matters, the law incidentally determined 
to be state law? 

An examination of the proceedings of the Constitutional Convention ‘re- 
veals that the words “The judicial power” were substituted for the words “The 
jurisdiction of the Supreme Court” with which the Section began when it was 
reported to the Convention by the committee of detail.** By Section 1 of 
Article III the judicial power was vested in “one Supreme Court and such 
inferior courts as the Congress may from time to time ordain and establish.” 
It would seem that the purpose of the change was to make it clear that juris- 
diction over the enumerated subject matters was conferred not only on the 
Supreme Court but also on such inferior courts as Congress should establish. 
It would seem that no change in meaning was intended by the change from 
the word “jurisdiction” to the words “judicial power,” the latter being used 
merely because they already appeared in Section 1. Apparently the meaning 
is the same as though the section read: “The jurisdiction of the Supreme Court 
and such inferior courts as the Congress shall establish shall extend to. . .,” 
etc. The conclusion to be drawn from the proceedings of the convention is 
that the purpose of the framers of Article III, Section 2 was merely to confer 
jurisdiction to adjudicate cases involving the enumerated subject matters and 
not to confer power to determine national law on these matters. 

However, the Supreme Court, by a vote of five to four in Southern Pacific 
Co. v. Jensen,* reached the opposite conclusion. It held that the legislature 
of New York could not make its workmen’s compensation act applicable to 
injuries received by men employed in unloading vessels although there was 
no federal statute applicable to the case. Justice McReynolds said that the 
judicial power conferred on the United States by Section 2 of Article III con- 
veyed power to apply “national law.” In the absence of statute, national law was 
“general maritime law as accepted by the federal courts.” Some state legisla- 
tion was permissible but not any which “interferes with the proper harmony 
and uniformity of that law in its international and interstate relations.” The 
New York statute “destroyed” uniformity, “hampered and impeded” navi- 
gation, and injured commerce. Thus an important factor in the decision was 
the idea that the statute imposed a burden on interstate and foreign com- 
merce, a question which should have received separate consideration. A fac- 
tor which influenced the decision was a statute which conferred on the District 
Courts of the United States “exclusive original cognizance of all civil causes 
of admiralty and maritime jurisdiction . . . saving to suitors, in all cases, the 

31a. Powell, loc. cit. supra note 1. 

32. 2 Farrand, ‘‘The Records of the Federal Oonvention’’ (1911) 425, 431; 5 Elliot's i ‘De- 
bates on the Federal Constitution’ (2d ed. 1881) 483. The wording as reported by the committee of 
detail may be found in 2 Farrand, ‘‘The Records of the Federal Convention’’ (1911) 186. See Powell, 


loc. cit. supra note 1. 
33. 244 U.S. 205 (1917). 
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right of a common law remedy, where the common law is competent to 
give it.” 

Justice Pitney, dissenting, said that: 

(1) “The framers of the Constitution intended to establish jurisdiction 
—the power to hear and determine controversies of the various classes 
specified—and not to prescribe particular codes or systems of law 
for the decision of those controversies; . . .” 

(2) At the time the Constitution was adopted the jurisdiction of admi- 
ralty courts was not exclusive, and the common law courts had con- 
current jurisdiction in a large class of matters. 

(3) Admiralty courts then applied local law, including statutes.™ 


Justice Holmes dissented, saying that there was no common law of the 
United States; that “The common law is not a brooding omnipresence in the 
sky, but the articulate voice of some sovereign or quasi-sovereign that can be 
identified; . . . It always is the law of some state.” Justice Brandeis joined 
in the dissent, continued to dissent in subsequent cases in which the decision 
was followed,” and from his dictum in Erie Railroad Co. v. Tompkins it is 
plain that he is of the same opinion still. Justice McReynolds’ dogmatic asser- 
tion that the judicial power conferred by Article III, Section 2 included power 
to apply national law, his confusion of the issue with the question whether 
interstate or foreign commerce were burdened, and the arbitrary character 
of the decisions sustaining the application of local law on the ground that 
in the particular case it did not interfere with “the proper harmony and uni- 
formity” of the “general,” “national” maritime law “in its international and 
interstate relations,”** indicates that now the Jensen case is more likely to be 
overruled than it is to offer an obstacle to the contrary conclusion suggested 
by the records of the Convention. 

In a dictum in Southern Pacific Co. v. Jensen, Justice McReynolds said 
that the “necessary and proper” clause of Article I, Section 8, gave Congress 
power to legislate on admiralty and maritime matters. Justice Reed suggested 
in his concurring opinion in Erie Railroad Co. v. Tompkins that power may 
have been conferred on Congress by this clause. It is as follows: 


“The Congress shall have power . . . To make all laws which shall 
be necessary and proper for carrying into execution the foregoing powers 
(those specifically conferred on Congress) and all other powers vested 
by this Constitution in the government of the United States, or in any 
department or officer thereof.”*’ 


34. Admiralty courts in adjudicating transitory causes of action arising in foreign territorial 
waters apply foreign law. Stimson, ‘‘Conflict of Criminal Laws’’ (1936) 146-147, and cases there cited. 

35. Chelentis v. Luckenbach S.S. Co., 247 U.S. 372 (1918); Union Fish Co. v. Erickson, 248 
U.S. 308 (1919); Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1919); State of Washington v. 
W. C. Dawson and Co., 264 U.S. 219 (1923); London Guarantee and Accident Co. Ltd. v. Industrial 
Accident Commission of California, 279 U.S. 108 (1929); Baizley Iron Works v. Span, 281 U.S. 222 
(1930); Employer's Liability Assurance Corp. Ltd. v. Cook, 281 U.S. 283 (1930). Except in Union 
Fish Co. v. Erickson, supra. 

86. Western Fuel Co. v. Garcia, 257 U.S. 233 (1921); Grant Smith-Porter Ship Co. v. Rohde, 
257 U.S. 469 (1922); Millers’ Indemnity Underwriters v. Brand, 270 U.S. 59 (1926); Alaska Pack- 
ers’ Ass'n v. Industrial Accident Commission of California, 276 U.S. 467 (1928); Sultan Railway 
and Timber Co. v. Department of Labor and Industries of Washington, 277 U.S. 135 (1928). For 
example, a state workmen's compensation act was held to interfere with the uniformity of national 
maritime law in the Jensen case while a state wrongful death statute was held not to in Western 
Fuel Co. v. Garcia, supra. 
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The dictum seems unwarranted because: 


(1) The clause seems only to enable Congress to make laws for carrying 
into execution the powers conferred on other departments of the 
government and not to authorize them to exercise those powers. 

(2) The Convention refused to amend Section 2 of Article III by in. 
serting after the sentence fixing the original jurisdiction of the Sy. 
preme Court the words: 


“In all the other cases mentioned the judicial power shall be 
exercised in such manner as the legislature shall direct.”** 
This would seem to indicate that the Convention did not intend that 
this section should confer power on Congress to make the substantive 
law in the classes of cases in which judicial power was given to the 
federal government. 


THE ProsLEM 


The real problem involved in Swift v. Tyson and Erie Railroad Co. v. 
Tompkins, a problem left unsolved by the opinion in the latter, is the question 
of what the law of a state is when the decisions of its courts are conflicting. 
Similar problems were involved in most of the cases in which the doctrine 
of Swift v. Tyson was applied. What is the law of a state when its courts have 
never passed on the issue? What is it when the latest decision is very old 
and the whole course of decision has changed since that day, or when it is 
recent but obviously unjust so that the state court itself might be expected to 
overrule its previous decision? If the applicable law has been changed since 
the occurrence of the event the legal effect of which is in question, by a re- 
versal of previous decisions, as of what time should the federal courts ascertain 
it?** These problems confront not only the federal courts but also any court; 
that is, whether the law to be applied is that of another state or its own.” 
They are aspects of the question: What is law? 


Nature oF Law 


Without attempting to examine the nature of law in all of its aspects, it 
will help in the solution of the questions raised above if two different mean- 
ings of the term “law” which are well recognized are kept in mind.” It may 
be used in the sense of principle, rule, or hypothesis of right or justice, just 
as a law of physics is a principle of truth. While some of these principles 


38. 2 Farrand, ‘‘The Records of the Federal Convention’’ 425, 431; 5 Elliot’s ‘‘Debates on the 
Federal Constitution’ (2d ed. 1881) 483. ‘ 

39. See Shulman, ‘‘The Demise of Swift v. Tyson’’ (1938) 47 Yale L.J. 1336, 1350. Story’s 
dictum may have been due to his nationalism as suggested by Waterman, ‘‘The Nationalism of Swift 
v. Tyson’’ (19383) 11 N.O.L. Rev. 125; but the problem in that case and in practically all of the 
cases in which the ‘‘general law’’ doctrine has been applied is the problem of what the law of s 
state is under peculiar conditions of the case law such as those stated. Shelton in his ‘article com- 
pletely ignores the problem, assuming that the decisions of (state) courts are law. Shelton, ‘‘Con- 
current Jurisdiction—Its Necessity and Its Dangers’’ (1928) 15 Ve. L. Rev. 137, 144. 

40. Stimson, ‘‘Which Law Should Governt’’ (1938), 24 Va. L. Rev. 748, 756 n. 27. = 

41. Pound, ‘‘Theories of Law’’ (1912) 22 Yale L.J. 114; ‘‘More About the Nature of Law, 
Legal Essays in Tribute to Orrin, Kip McMurray (1935) 513; Green, ‘‘The Law as Precedent, Proph- 
ecy, and Principle: State Decisions in Federal Courts’’ (1924) 19 Ill. L. Rev. 217. 

42. Green, supra note 41. Schofield, ‘‘Swift v. Tyson: Uniformity of Judge-Made State Law in 
State and Federal Courts’’ (1910) 4 Ill. L. Rev. 533. P 

Professor Gray attempted to reduce the view that law preexists, is found by the courts, and is 
not their decisions (i.e., that non-statutory law is a principle of truth, me or justice) to an ab- 
surdity by asking, ‘‘What is the law in the time of Richard Coeur de Lion on the liability of # 
telegraph company to the persons to whom a message was sent!’’ Gray, ‘“The Nature and Sources of 
the Law’’ (1909) § 222. While it is true that the question of the liability of a telegraph company 
for its failure to deliver a message correctly could not have come before the courts in the time of Rich- 
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may vary with local custom, many are universally or generally true in the 
sense that justice would require the same solution to the problem anywhere. 
Law as a principle of right or justice may be universal or general. The term 
law may also be used to mean the principles, rules, or hypotheses which the 
courts will enforce. These would be difficult to predict without inferences 
from decisions or rules announced in the past by authoritative agencies of the 
state whose law is applicable. Authoritatively announced rules are territorial 
and local since the authority of a state’s agency does not extend beyond the 
territory controlled by it. 

Authoritatively announced rules are not the sole basis of decisions and 
therefore not the sole basis for predicting the future action of courts. When 
statutes are applicable courts must apply them regardless of the justice of the 
result (that being the responsibility of the legislature); but in cases where 
statutes do not apply, the function of a court is to do justice between the 
parties if practicable. The rules announced in previous decisions are per- 
suasive only and will be changed and the decisions overruled if they produce 
injustice. They are constantly subject to critical comparison with principles 
of justice and give way before them. 

Not all of the finer principles of ethics or good conduct can be enforced. 
Absolute justice is impracticable. Time, expense and inconvenience would 
be too great a price to pay for the minor good secured. There is an area 
within which public opinion will not consent to regulation and conduct must 
be left uncontrolled except for the moral restraint which individuals impose 
of themselves. 

GENERAL Law 


Who was right, Story or Holmes? Is there a general law or is there no 
such “brooding omnipresence in the sky”? Does this not depend upon the 
aspect of law which you have in mind? If one has in mind authoritatively 
announced rules, then there is no general law; for each pronouncement is 
authoritative in a certain area only. It is territorial and local. If one has in 
mind principles or rules of justice, then while some may vary with local 
custom, many will be general in the sense that everywhere the application of 
the same principle will be essential to a just solution of the problem. Thus 
both Story and Holmes were right. More specifically each was right in the 
case in which he expressed his view. In Swift v. Tyson where there were 
conflicting state court decisions, Story was right in resorting to a general prin- 
ciple or rule of justice as evidenced by the weight of authority elsewhere. In 
Southern Pacific Co. v. Jensen, Justice Holmes was right in pointing out that 
the authoritative aspect of law could not be ignored; that since there was no na- 
tional common law the authoritative New York workmen’s compensation 
act could not be set aside in favor of any general principle derived from com- 
mon law. 

Customary Law 


Much law is customary and formal. A formal ceremony which is custom- 


ard Coeur de Lion, had a court of that day had the problem it would have endeavored to rendera just 
decision and the principle of truth, right or justice would be the same then as it is now. Professor 
Gray’s reducto ad absurdum assumes that truth does not exist unless it is written. 

Pound, ‘‘Law and Morels’’ (2d ed. 1926) 63-64. 
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ary induces parties to think twice before taking an important step, fixes the 
transaction in their memories, establishes it in point of time and gives it 
publicity or objectivity which makes subsequent successful denial of the oc. 
currence difficult. It does not make much difference what the formality is, 
All that is essential is that it be understood in the locality where it is employed, 
Customary or formal law is frequently different in different states and coun- 
tries. That which prevails in one is neither more nor less just than that which 
prevails in another. It is not general law because application of the same 
rule is not everywhere necessary to a just solution of the problem. Since the 
state court’s duty to do justice will not require it to overrule its previous de- 
cisions of this type, Story was right in recognizing that the authoritatively 
announced local rules must be applied. This applies to such real property 
rules as are customary and formal. 


EFFECT OF THE DECISION 


Types oF CasEs IN WHICH THE JuDICIAL ProcEss AND THE Resutt WiLL 
BE THE SAME 


I. CONFLICTING DECISIONS 
If the problem is one upon which the decisions of the highest court of 
the state whose law is applicable are conflicting and the inconsistent earlier 
decisions have not been specifically overruled, what is the state law which the 
federal court must apply? In Swift v. Tyson, the New York Court of Errors 


had never passed on the question; but, according to Story, the New York 
Supreme Court had three times decided it one way and three times the other. 
In Folsom v. Ninety Six,“ two absolutely inconsistent decisions of the state 
supreme court had been handed down between the time when the cause of 
action arose and the time when it came before the federal court. The Supreme 
Court said: “There not being shown to have been a single decision of the 
state court against the constitutionality of the act of 1885 before the plaintiff 
purchased his bonds, nor any settled course of decision upon the subject, even 
since his purchase, the question of the validity of these bonds must be deter- 
mined by this court according to its own view of the law of South Carolina.” 
On the other hand, in Townsend v. Todd,” where the decisions of the state 
supreme court were conflicting, the United States Supreme Court followed 
the last state court decision without attempting to exercise its own indepen- 
dent judgment. 

Folsom v. Ninety Six involved the interpretation of the state constitution; 
and Townsend v. Todd, the construction of a statute. Although Story said 
that the term “laws” in Section 34 of the Judiciary Act was to be understood 
as meaning “statutes” and “the construction thereof adopted by the local 
tribunals,”** the problem presented by conflicting decisions is the same 
whether they involve the interpretation of a statute, the construction of the 
state constitution, or a question of “common law.’ The course pursued in 
Folsom v. Ninety Six and Swift v. Tyson is preferable to that pursued in 

44. 159 U.S. 611 (1895). 

44a. 159 U.S. 611, 627 (1895). 

45. 91 U.S. 452 (1875). 


46. See the analysis of Swift v. Tyson, supra pp. 54-56. 
47. See Rand, ‘‘Swift v. Tyson versus Gelpcke v. Dubuque’’ (1895) 8 Harv. L. Rev. 328, 338. 
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Townsend v. Todd. The federal courts must continue to pursue it. They 
must proceed in the same way that the state court would proceed.“* That 
court would not be bound to follow the last decision. It would re-examine 
the question and attempt to reach the best solution. In cases like Folsom v. 
Ninety Six, the federal courts will make their own effort to ascertain the pur- 

of the state constitutional convention. In cases like Townsend v. Todd, 
they will endeavor to ascertain independently the object of the legislature.“ 
In cases like Swift v. Tyson, they will exercise their own independent judg- 
ment in seeking a just solution. They will seek to find a principle of justice. 
In doing so all pertinent knowledge will be employed, including the truths 
of the social sciences and the solutions arrived at by courts in other jurisdic- 
tions. In this type of case the result can be said to follow from an application 
of general law, for the law of the state is a principle which would be required 
anywhere to secure a just solution of the problem. 


2. NO DECISIONS 


If the courts of the state whose law is applicable have never passed on the 
problem, what is the law which the federal court must apply? Is there any 
law? The federal court must do what it thinks a court of the state whose 
law is applicable would do, but that court would have the same problem. 
Should it impose and enforce a duty when there has been no prior announce- 
ment of it by an authoritative agency of the state? Whether non-statutory 
law is a principle which the courts will enforce or a principle of justice prac- 
tically enforcible, authoritative announcement is not essential to it. If there 
is no decision of a court of the state whose law is applicable, it is more dif- 
ficult to predict and so more difficult for a federal court to do what the state 
court would do. There are, however, other means of prediction. The de- 
cisions of courts in other jurisdictions are useful although not authoritative. 
Other learning may be pertinent. In the absence of decisions elsewhere a 
state court would endeavor as best it could to reach a just result. That courts 
do this is well known. The fact that a case is one of first impression either 
in the state or in the world will not prevent them from imposing and en- 
forcing a duty which is just and practically enforcible. 

The objection has been made that in doing this courts are legislating or 
making law and applying it retroactively. Whether this objection has any 
validity depends upon (1) whether courts make law, and (2) whether if 
they do there is any injustice in applying it retroactively. It would seem that 
in deciding these cases courts merely ascertain and apply custom or a principle 
of justice practically enforcible. It would seem that the custom or practically 
enforcible principle of justice was the law rather than the decision. How- 
ever, since decisions are the principal means of predicting what courts will 
do in future decisions and are relied upon by the public, they are law in the 
sense that persons who change their position in reliance upon the rules an- 
nounced in them will have those rules applied to their conduct even though 
it is =a determined that they are erroneous.” In this sense, then, 


48. Green, ‘‘The Law as Pane, Prophecy, and Principle: State Decisions in Federal 
Courts’’ wtees) 19 Ill. L. Rev. 217, — 224 

49. See notes 51, 52, and 53 post. 

50. See § 3, b, ‘ ‘Erroneous Decisions—Relied Upon,’’ post. 
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the courts can be said to make law or legislate. If they do, the law made 
is applied to determine the legal effect of conduct or an event which occurred 
at a time prior to the decision—a retroactive application. There seems to be 
no injustice in this for two reasons. (1) Only the authoritative aspect of the 
rule is new, the custom or principle of justice being in existence or ascer- 
tainable at the time of the conduct or event the legal effect of which was de- 
termined. (2) The parties have not been misled because they were not justi- 
fied in relying on any other course. It is preferable to require them to expect 
law in the sense of custom or justice to be applied than to leave them free to 
assume that there is no law on the question. 

There are a number of decisions in cases of this class by the Supreme 
Court of the United States. They all involve the interpretation of state statutes. 
In two, Swift v. Tyson is referred to in the opinion. 

In Burgess v. Seligman,” the federal district court was called upon to 
determine whether a Missouri statute exempting the pledgees of corporate 
stock from the personal liability of stockholders applied to one who received 
stock as a pledge from the issuing corporation. It held that the statute applied. 
Subsequently the Supreme Court of Missouri in two decisions reached the 
opposite conclusion. The United States Supreme Court held that it was not 
obliged to follow the state decisons because the duty of the federal courts was 
“to exercise an independent judgment in cases not foreclosed by previous 
adjudication.” 

In Burns Mortgage Co. v. Fried,” the question was whether a stipulation 
in a note made it non-negotiable. The stipulation was for interest at a specified 
rate until paid and at a higher rate on deferred interest payments. The ap- 
plicable law was that of Florida. The Uniform Negotiable Instruments Law 
adopted in that state provided that for an instrument to be negotiable the 
promise or order must be to pay a “sum certain in money” and that a sum is 
certain “although it is to be paid with interest.” There were no decisions in 
Florida construing the statute. In the opinion Justice Roberts said: 


“The absence of a decision by the Supreme Court of the state did not 
relieve the courts below from applying the Florida statute. Lacking such 
authoritative construction, their duty was to determine the question 
according to the accepted canons and in the light of the decisions of the 
courts of other states with respect to the same sections of the Negotiable 
Instruments Law.” 


Applying the decisions of courts of other states just as Story did in Swift v. 
Tyson, the Court held the note negotiable, denying at the same time that the 
general law doctrine could be applied to the construction of statutes codifying 
the common law. 

The method employed in the two decisions above is employed in the 


61. 107 U.S. 20 (1882). 
52. 292 U.S. 487 (1934). 
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others.’ The same judicial process would seem to be required when statutes 
are not involved. 
3. ERRONEOUS DECISIONS 

If the problem is one upon which the decisions of the courts of the state 
whose law is applicable are erroneous, what is the state law which the federal 
court must apply? Are the rules announced in these decisions law which the 
court must apply? If the rules applied in previous decisions are law, courts 
would be bound to apply them until they were changed by the legislature. 
They could not repudiate the rule, overrule the decisions and apply a different 
rule. If the rules applied in previous decisions are not law, they can never 
be relied upon. Persons who change their position relying upon them would 
be unfairly or unjustly treated if a different rule were applied. A loss would 
be caused them by changing the rule after they had altered their position 
relying on the previous rule. In this dilemma it would seem well to treat 
cases in which a party had changed his position relying on the previous rule 
differently from those in which there had been no such change or reliance. 
That is what the courts do. 


a. Not relied upon 
When the rule announced in previous decisions has not in fact been relied 
upon, courts generally will repudiate the rule, overrule the decisions and apply 
a new rule to the prior conduct or prior event when convinced that the old 


rule is erroneous or produces injustice. They do so whether the decisions 
are old or recent, many or few, although more hesitant about repudiating a 
rule recently or repeatedly followed than one announced in one or two old 
cases. It would seem, therefore, that law is not a rule applied in previous 
decisions but a practically enforcible principle of justice or the purpose of the 
legislature or constitutional convention and a forecast of what courts will do 
in the future. There are, of course, some melancholy instances where courts 
have sorrowfully applied the rule of previous decisions although convinced 
that it was erroneous or would produce injustice.” They have looked upon 
tules applied in previous decisions as law which must be applied until changed 
by the legislature although those rules were established in cases where they 
were attempting either to do justice in the absence of legislation or to ascertain 
correctly the purpose of the legislature or constitutional convention. Neither 
party having relied upon it, previous error ought not prevent a just or correct 
decision. 

Is the course generally followed objectionable because the newly dis- 
covered rule is applied to prior conduct or a prior event? It would seem not to 


53. Siler v. Louisville and Nashville R.R. Co, 213 U.S. 175 (1909); Risty v. Chicago R.I. and 
Pac. Ry. Co., 270 U.S. 378 (1926); Railroad Comm. of California v. Los Angeles Railway Corp., 280 
U.S. 145 (1929). See Fordham, ‘‘Swift v. Tyson and the Construction of State Statutes’’ (1935) 41 
W. Va. L.Q. 181; ‘‘The Federal Courts and the Construction of Uniform State Laws’’ (1929) 7 N. 
Car. L. Rev. 423; and McCormick and Hewins, ‘‘The Collapse of ‘General’ Law in the Federal Courts’’ 
(1938) 88 Ill. L. Rev. 126, 136. 

54. See supra p. 68. 

55. See, for example, Ex parte Carey, 306 Mo. 287 (1924). In this case a statute provided that 
in case of an appeal from a criminal conviction a judge ‘‘may’’ let the defendant to bail.. In several 
earlier cases the Supreme Court of Missouri had held that this entitled the convicted man to be re- 
leased on bail as a matter of right. In this case Ragland, J., stated that these previous cases were 
obviously tage but that ‘‘the remedy lies with the legislature rather than with this court.’’ 

56. This view is taken by Charles N. —— Campbell, ‘‘Is Swift v. Tyson an Argument For 
or Against Abolishing Diversity of Citizenship Jurisdiction!’’ (1932) 18 A.B.A.J. 809, 810, discussing 
Cole v. Pennsylvania Railroad Oo., 43 F. (2d) 958 (C.C.A. 2d 1930). 
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be for two reasons. (1) The application of the new rule is retroactive only 
in its authoritative aspect since the principle of right or justice or the purpose 
of the legislature or constitutional convention was ascertainable at the time 
of the conduct or event to which it is applied. (2) The parties have not been 
misled. Not knowing the decisions they should have expected that the courts 
would do justice or interpret statute or constitution correctly.” 


May an inferior court refuse to apply a rule, applied in the decisions of 
the highest court of the state whose law is applicable, which it believes is er- 
roneous or unjust, or must it obey? Some have thought that an inferior court 
must obey.* It is submitted that it has no such duty. Its duty is to apply 
constitution and statute as the constitutional convention and legislature in- 
tended them to be applied, and in cases where constitution or statutes do not 
apply, to do justice between the parties. If it is convinced that the rule applied 
in the decisions of the highest court of the state whose law is applicable is 
wrong, it should not apply it. It should anticipate the overruling of these 
decisions. By doing so it is less likely to be reversed. By correctly forecasting 
what the highest court of the state will do, it will save the parties time and 
expense in case of an appeal and hasten the adaptation of the law to chang- 
ing conditions. 

It would seem that a federal court in diversity of citizenship cases should 
do what a court of the state whose law is applicable would do. If a party's 
case is tried in a court of the state whose law is applicable, he would have an 
opportunity to argue that an unfavorable rule previously followed was er- 
roneous or productive of injustice. If successful in persuading the court, the 
rule would not be followed when neither party had relied upon it. In a 
federal court he should have the same opportunity. Otherwise he will be 
denied a right which he would have had in a court of the state whose law is 
applicable.” 


57. Cardozo, ‘‘The Nature of the Judicial Process’’ (1921) (Lecture IV, Adherence to Precedent) 
142, 146. At p. 128 he says: ‘‘Obscurity of statute or of precedent or of custom or of morals, or 
collision between some or all of them, may leave the law unsettled, and cast: a duty upon the courts 
to declare it retrospectively in the exercise of a power frankly legislative in function.’’ Italics the 
writer’s. 

58. Justice Miller dissenting in Gelpcke v. City of Dubuque, 1 Wall. 175, 208 (U.S. 1863); Gray, 
*‘Nature and Sources of Law’’ (1909) §§ 541, 542. 

59. See Shulman, ‘‘The Demise of Swift v. Tyson’’ (1938) 47 Yale L.J. 1336, 1350, where he 
says: ‘‘Does this carry the power to disregard a state decision on the ground that it will doubtless 
be overruled by the state court at the first opportunity!?’’ and McCormick and Hewins, ‘‘The Collapse 
of ‘General’ Law in the Federal Courts’’ (1938) 38 Ill. L. Rev. 126, 136, where they say: ‘‘A Federal 
District Court. or even the Circuit Court of Appeals or the Supreme Court, will endeavor to rule as it 
believes the state supreme court would now rule, as evidenced by its past decisions or considered dicta, 
and not as it believes that court should do, unless some a mistake in a past decision, or some 
aoe oar of conditions, gives realistic grounds for believing that the past decision would not be 
adher he 

Prof. Frankfurter in emphasizing the desirability of uniformity of decision in causes arising with- 
in a state overlooks the fact that if justice is to be done rules of law springing from erroneous de- 
cisions must be corrected in the first case in which the question arises. If law is to advance and 
the rules to be improved there must be pioneer decisions. For a time these decisions will diverge from 
the weight of authority but if they are just they will be followed and the old erroneoues rule be 
abandoned. See Holmes, ‘‘The Common Law’’ (1881) 35-36; Yntema, ‘‘The Jurisdiction of the 
Federal Courts in Controversies Between Citizens of Different States’’ (1933) 19 A.B.A.J. 71, 74. 
Federal courts applying state law must do their part. 

Prof. Frankfurter points out that the rule of Swift v. Tyson was not followed in New York; 
that subsequently the contrary was decided in Stalker v. McDonald, 6 Hill 93 (N.Y. 1843), but he 
fails to note that Stalker v. McDonald was superseded by Section 25 of the Uniform Negotiable In- 
struments Act adopted by the legislature of New York (Consol. Laws, c. 39, § 51). so that the federal 
rule eventually prevailed in New York. Kelso v. Ellis, 224 N.Y. 528, 121 N.E. 364 (1918). It is 
submitted that it was the just rule. See Frankfurter, ‘‘Distribution of Judicial Power Between United 
States and State Courts’’ (1928) 13 Cornell L.Q. 499, 528-529. 
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In Railroad Co. v. Lockwood,” the owner of cattle shipped from Buffalo 
to Albany was riding with them when injured. He was riding on a pass 
received as a part of the contract of carriage which contained a clause ex- 
empting the railroad from liability for personal injuries caused by the com- 
pany’s negligence. The applicable law was that of New York. Its courts had 
held the limitation of liability valid. The United States Supreme Court sus- 
tained the district court in its refusal to follow these cases. 


In Bucher v. Cheshire Railroad Co.,"' a passenger on a railroad in Massa- 
chusetts was injured while traveling on Sunday. A Massachusetts statute 
provided that, “Whoever travels on the Lord’s Day, except for necessity or 
charity, shall be punished by a fine not exceeding ten dollars.” The Supreme 
Court of Massachusetts, in a long line of decisions, had held that violation of 
the statute barred recovery though the injury was due to negligence attribu- 
table to the railroad. A statute, enacted after plaintiff was injured, intended 
to reverse the rule established in these cases was held inapplicable to prior 
conduct. The United States Supreme Court sustained the district court which 
followed the state court decisions. It said the question was one of local law. 


In each case the district court could have found that the application of 
the rule of the state decisions would produce such injustice that the high 
court of the state would itself refuse to follow its previous decisions if the case 
were before it. Is not the course pursued in Railroad Co. v. Lockwood pref- 
erable to that followed in Bucher v. Cheshire Railroad Co.? 


In Baltimore and Ohio Railroad Co. v. Baugh,” a fireman sued his rail- 
road company employer for damages for personal injury caused by the negli- 
gence of the engineer with whom he worked. The applicable law was that of 
Ohio. The supreme court of that state in several like cases forty years or more 
old had permitted recovery. In most of the decisions in other states recovery 
was denied on the ground that the engineer was a fellow servant. The United 
States Supreme Court sustained the district court in its refusal to follow the 
Ohio decisions. It thought that principles of right and justice embodied in 
the “common law” required a different result. While it is difficult to agree 
with the Supreme Court’s idea of right and justice, it was right in seeking 
to ascertain what justice was instead of blindly following the old Ohio de- 
cisions. It erred in relying upon the weight of authority as the sole evidence 
of right and justice at a time when workmen’s compensation laws had come 
into existence in some states. 


Only if we assume that the rule applied in erroneous decisions of the 
courts of the state whose law is applicable is the law of that state will Erie 
Railroad Co. v. Tompkins prevent the federal courts from employing the 


60. 17 Wall, 357 (U.S. 1873). Accord: Liverpool and Great Western Steam Co. v. Phenix In- 
surance Co., 129 U.S. 397 (1888). See also Lane v. Vick, 3 How. 476 (U.S. 1845); Russell vy. Southard, 
12 How. 189 (U.S. 1851); Watson v. Tarpley, 18 How. 517 (U.S. 1855). With the last two cases, 
ef. Camden and Suburban Railway Co. v. Stetson, 177 U.S. 172 (1900). 

61. 125 U.S. 555 (1887). 

62. 149 U.S. 368 (1898). 
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method sustained in Railroad Co. v. Lockwood and Baltimore and Ohio Rail- 
road Co. v. Baugh.® 


b. Relied upon 


Although the rules applied in previous decisions are not law, they are the 
principal evidence of what the practically enforcible hypotheses or principles 
of truth, right and justice are which courts will enforce in the future. They 
are the most reliable means of forecasting what courts will do in the future. 
Persons who change their position in reliance upon them ought not suffer 
loss by reason of a change in the rules. So when a party has changed his 
position in reliance on a rule applied in previous decisions, the courts will 
apply that rule in adjudicating his case although they are convinced that it 
is erroneous or that it would produce injustice if applied in cases where neither 
party had parted with property or made commitments in reliance upon it. 
When a party has changed his position in reliance on the erroneous old rule, 
an ex post facto application of newly discovered truth would be unfair and 
unjust. Because of the difficulty of knowing what justice is, a party who 
has relied upon the rule previously applied is favored over the party who 
relied upon justice or the correct principle when he could have acquainted 
himself with the previously applied rule. 


An example of this is Edward Hines Yellow Pine Trustees v. Martin. 
Suit was brought in a federal district court in Mississippi to quiet title to land 
there. Both petitioner and defendants relied upon patents issued by Mississippi 
to those through whom they claimed by mesne conveyances. The patent to 
petitioner’s predecessor was prior in time. In 1888 after both patents had 
been issued, the Supreme Court of Mississippi had occasion to consider the 
patent upon which petitioner relied in a case involving other parcels. It held 
that the statute pursuant to which the patent was issued requiring a bond 
to be filed by the patentee was not satisfied by one signed by more than the 
requisite number of “good securities” but not signed by the patentee and that 
the patent was void. In 1900 the Circuit Court of Appeals for the Fifth 
Circuit reached a contrary conclusion.” In 1924 the Supreme Court of Mis- 
sissippi refused to re-examine the correctness of its decision of 1888°° on the 
ground that it had become a rule of property which could not then be de- 
parted from. The federal district court did the same. Judgment for de- 
fendants was affirmed by the United States Supreme Court. It did so on the 
ground that the rule applied in the Mississippi decision of 1888 was a rule 


63. It is submitted that the sound view is that expressed by Justice Matthews in a dictum in 
Smith v. Alabama, 124 U.S. 465, 478 (1887). He said: ‘‘There is no common law of the United 
States, in the. sense of a national customary law, distinct from the common law of England as adopted 
by the several states each for itself, applied as its local law, and subject to such alteration as may be 
provided by its own statutes. Wheaton v. Peters, 8 Pet. 591. A determination in a given case of what 
that law is may be different in a court of the United States from that which prevails in the judicial 
tribunals of a particular state. This arises from the circumstance that the courts of the United States, 
in cases within their jurisdiction, where they are called upon to administer the law of the state in 
which they sit or by which the transaction is governed, exercise an independent though concurrent 
jurisdiction, and are required to ascertain and declare the law according to their own judgment. This 
s illustrated by the case of Railroad Co. v. Lockwood, 17 Wall. 357, where the common law pre- 
vailing in the state of New York, in reference to the liability of common carriers for negligence, 
received a different interpretation from that placed upon it by the judicial tribunals of the state; 
but the law as applied was none the less the law of that. state.’ 

64. Oardozo, ‘‘The Nature of the Judicial Process’’ (1921) 147, 151. 

. 268 U.S. 458 (1925). 

. Hardy v. Hartman, 65 Miss. 504 (1888). 

. Southern Pine Co. v. Hall, 105 Fed. 84 (1900). 

. Reaffirmed in Becker v. Columbia Bank, 112 Miss. 819 (1917). 

. Edward Hines Yellow Pine Trustees v. State ex rel. Moore, 134 Miss. 583 (1924). 
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of property affecting title to real estate upon which the federal courts follow 
the decisions of state courts. Although the dates of the mesne conveyances 
are not given, the defendants must have acquired their interest after 1888 
as the case was not argued in the Supreme Court until 1925. 

The rule that rules of property will not be departed from and Story’s 
exception to his general law doctrine for “rights and titles to things having 
a permanent locality, such as the rights and titles to real estate, and other 
matter immovable and intraterritorial in their nature and character” are 
merely ways of stating the principle. The reason for this refusal to correct 
error is the fact of a change in position by one of the parties relying on the 
rule announced in the previous erroneous decision."* That the principle is 
not limited to real estate’ or “things having a permanent locality” is shown 
by Anderson v. Santa Anna” where the validity of the bonds of an Illinois 
municipality was sustained by applying Illinois Supreme Court decisions ex- 
isting when the bonds were issued. Gelpcke v. Dubuque” and similar cases 
subsequently considered illustrate the same principle. 

When courts apply a rule established in previous erroneous decisions al- 
though convinced that it is wrong they should declare that it will not be 
applied to subsequent conduct or events, thus giving fair warning and effec- 
tively preventing future change of position in reliance on the old rule."* This 
should be done by federal courts in diversity cases as well as by state courts 
since both independently declare the law of the state. There may be a tem- 


porary divergence but truth will ultimately triumph. 


4. DECISIONS SUBSEQUENT TO THE CONDUCT OR EVENT THE LEGAL 
EFFECT OF WHICH IS IN QUESTION 


What is the law of a state when the only decisions or the latest decisions 
of its highest court on the point in issue were decided subsequent to the time 
of the conduct or event the legal effect of which is in question? Must fed- 
eral courts in diversity cases apply the rules of these decisions? If law is a 
practically enforcible principle of truth, right or justice, the answer must be 
no, for the federal courts employing their independent judgment are as capable 
of ascertaining what truth, right or justice is as are the state courts.” If law 
is a forecast of what the courts of the state whose law is applicable will do, 
then subsequent decisions would seem to be some evidence of their future 
conduct. However, if they are followed without question the court would 
be abandoning its duty which in every case is to do justice or to apply con- 
stitution or statute as the constitutional convention or legislature intended it 
to be applied. It must exercise its independent judgment in doing so. If it 


See Freeman, ‘‘The Protection Afforded Against the Retroactive Operation of an en ae | 
Desisien’® (1918) 18 Col. L. Rev. 280; Kocourek, ‘‘Retrospective D and Stare Decisis 
a Proposal’’ (1931) 17 A.B.A.J. 180. 

71. Heiskell, ‘‘Oonflict Between Federal and State Decisions’’ Gere) ‘a age - Rev. 748, 759; 

Trickett, ‘*Non-Federal Law in Federal Courts’’ (1906) 40 Amer. Rev. 9, 82 

‘*I think it will be found that the high regard of courts for 43 of a4. is in a large part 
based upon their total want of power to make decisions operate other than prospectively.’’ Heiskell, 
loc. cit. supra. 

72. 116 U.S. 356 (1886). 

73. 1 Wall. 175 (U.S. 1863), post note 81. 

74. Supra not @ 70. 

75. Schofield, “‘Swift v. Tyson: Uniformity of Judge-Made State Law in State and Federal 
Courts (1910) 4 Ill. L. Rev. 533; Green, ‘‘The Law as Precedent, Prophecy, and Principle: State 
Decisions in Federal Courts’’ (1924) 19 Ii. L. Rev. 217; Brown, ‘‘The Jurisdiction of the Federal 
Courts Based on Diversity of Citizenship’’ (1929) 78 U. of Pa. L. Rev. 179, 190. 








250 The JourNAL 


is convinced that the state decisions are erroneous or would produce injustice 
the only proper forecast is one which assumes that the state court will ulti- 
mately correct its error and that truth, right and justice will prevail. If law 
is the rule applied in previous decisions, then the rule applied in the decisions 
being considered here was not law at all at the time of the conduct or event 
the legal effect of which is in question. 

In a great many cases the Supreme Court of the United States has held 
that the district courts were not bound to apply decisions of the Supreme 
Court of the state whose law was applicable which were decided after the 
conduct or event the legal effect of which was in question. In doing so they 
apply the principle that the applicable law is the law to which persons or 
property were subject at the time of the conduct or event the legal effect of 
which is in question.” Since the authoritative character of decisions subse- 
quent does not extend back to that time, they are perceived to be no more 
obligatory than the decisions of the courts of other states. The United States 
Supreme Court decisions will now be considered. 


a. No previous decisions 


In Kuhn v. Fairmount Coal Co.," Kuhn had sold and conveyed the coal 
under his land in West Virginia to Camden. The deed granted the right 


to “mine, excavate and remove all of said coal.” Camden conveyed to the 
Fairmount Coal Co. which removed all of the coal, causing the surface to sub- 
side. Kuhn sued in a federal court in West Virginia. Shortly after suit was 
filed, the Supreme Court of West Virginia construing an identical deed held 
that the grantee was not obliged to support the surface."* There were no 
earlier decisions. The Circuit Court of Appeals asked the United States Su- 
preme Court whether it was obliged to follow the West Virginia decision. 
The Supreme Court said no. It told the inferior court to exercise its inde- 
pendent judgment to determine what the rights and obligations of the parties 
were under the deed. It did the same in many other cases.” Only if it is 


76. ‘*. . . where the liability of a municipal corporation upon negotiable securities depends upon 
a local statute, the rights of the parties are to be determined according to the law as declared by 
the state courts at the time such securities were issued.’’ Anderson v. Santa Anna, 116 U.S. 356, 
361 (1886). ‘‘But being long posterior to the time when the securities were issued, they can have 
no effect upon our decision and may be laid out of view. We can look only to the condition of things 
which subsisted when they were sold. . . . That brings them within the rule laid down by this court 
in Gelpcke v. The City of Dubuque.’’ Swayne, J., in Havemeyer v. Iowa City, 3 Wall. 294, 303 (1865). 
‘*The true rule is to give a change of judicial construction in respect to a statute the same effect in 
its operation on contracts and existing contract rights that would be given to a legislative amend- 
ment; that is to say, make it prospective, but not retroactive. ... We have no hesitation in saying 
that the rights of the parties are to be determined according to the law as it was judicially construed 
to be when the bonds in question were put on the market as commercial paper.’’ Waite, C.J., in 
Douglas v. County of Pike, 101 U.S. 677, 687 (1879). ‘‘In our opinion, the rights of the parties to 
this suit are to be determined by the ‘law as it was judicially construed to be when the bonds in 
question were put on the market as commercial paper’.’’ Waite, C.J., in County of Rolls v. Douglas, 
105 U.S. 728, 732 (1881), quoted by Bradley, J., in Green County v. Conness, 109 U.S. 104, 105 
Loe agg’ See the quotation from Swayne, J.’s opinion in Gelpcke v. The City of Dubuque, supra 
note 70. 

See the statement and discussion of this principle in the writer’s ‘‘Which Law Should Govern!’’ 
(1938) 24 Va. L. Rev. 748. 

77. 215 U.S. 349 (1910). 

78. Griffin v. Fairmount Coal Co., 59 W. Va. 480 (1909). 

79. Rowan and Harris v. Runnels, 5 How. 134 (U.S. 1847); Supervisors v. Schenck, 5 Wall. 
785 (U.S. 1866); Butz v. City of Muscatine, 8 Wall. 575 ,(U.S. 1869); Boyce v. ‘Tabb, 18 Wall. 
546 (U.S. 1873); Pana v. Bowler, 107 U.S. 529 (1882): Barber v. Pittsburg, Fort Wayne and Chi- 
cago Railway Co., 166 U.S. 83 (1896); Great Southern Fire Proof Hotel Co. v. Jones, 193 U.S. 532 
(1903); Presidio County v. Noel-Young Bond and Stock Co., 212 U.S. 58 (1908). Cf. Folsom v. 
Ninety Six, 159 U.S. 611 (1895), supra note 44. 
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assumed that decisions are law which a court is obliged to follow® will the 
result be changed by Erie Railroad Co. v. Tompkins. 


b. Decisions overruled after party relying had changed position 


In Gelpcke et al. v. The City of Dubuque," an lowa statute authorized 
municipalities to issue bonds to be exchanged for the stock of railroad com- 
panies to encourage the construction of railroads. In several decisions the 
lowa Supreme Court upheld the constitutionality of the statute. After the 
City of Dubuque had issued bonds for the authorized purpose, the Iowa Su- 
preme Court, reversing its previous decisions, held that the statute violated 
provisions of the state constitution and was invalid. The holder of the bonds 
sued in a federal district court to recover money due on interest coupons. 
The district court, applying the last decision, denied recovery. It was reversed 
by the United States Supreme Court which held that the late case in Iowa 
should not be applied. Justice Swayne said: 


“However we may regard the late case in Iowa as affecting the fu- 
ture, it can have no effect upon the past. ... To hold otherwise would be 
as unjust as to hold that rights acquired under a statute may be lost by 
its repeal.”®? 


In many other cases the United States Supreme Court has refused to apply 
the decisions of courts of the state whose law was applicable which were 
decided after a party had changed his position in reliance on earlier decisions 


thus overruled.™ 
Type or Case In Wuicu Resutt Wirt Dirrer 


In Black and White Taxicab Co. v. Brown and Yellow Taxicab and Trans- 
fer Co.,™ the validity of a contract with a railroad company for the exclusive 
privilege of bringing cabs into and soliciting business in its station at Bowling 
Green, Kentucky, was in question. There were Kentucky decisions holding 
such contracts void on the ground that they were detrimental to the public. 
The weight of authority elsewhere was contra. The United States Supreme 
Court sustained the district court which refused to follow the Kentucky de- 
cisions. It said the question was one of general law. 

Under Erie Railroad Co. v. Tompkins, the federal court would be obliged 
to apply the rule of the state decisions since it cannot be said that it would 


80. Justice Holmes assumed this in his dissent in Kuhn v. Fairmount Coal Co., considered supra 
at note 77. He said that the state court could make its decisions retroactive. In this he was correct 
as is shown by the cases where there are no previous state court decisions. He erred in assuming 
that the state court decision was law. The decision may have been so unjust and erroneous, as indeed 
it was, that the state court would subsequently overrule it. 
he — ae 175 (U.S. 1868). See Thayer, ‘‘The Case of Gelpcke v. Dubuque (1891) 4 Harv. 

. Rev. ‘ 

82. 1 Wall. 175, 206 (U.S. 1863). 

83. Havemeyer v. Iowa City, 3 Wall. 294 (U.S. 1865); Olcott v. The Supervisors, 16 Wall. 678 
(U.8. 1872); Douglas v. County of Pike, 101 U.S. 677 (1879); County of Rolls v. Douglas, 105 
U.S. 728 (1881); Green County v. Conness, 109 U.S. 104 (1883). Of. Edward Hines Yellow Pine 
Trustees v. Martin, 268 U.S. 458 (1925), supra note 65, and Anderson v. Santa Anna 116 U.S. 356 
(1886), supra note 72. In Olcott v. The Supervisors, supra, Strong, J., said, ‘‘This court has always 
ruled that if a contract when made was valid under the constitution and laws of a state, as they 
had been previously expounded by its judicial tribunals and as they were understood at the time, no 
subsequent action by the legislature or the judiciary will be regarded by this court as establishing 
its invalidity. Such a rule is based upon the highest principles of justice.’’ In Douglas v. County of 
Pike, supra, Waite, C.J., said, ‘‘We recognize fully, not only the right of a state court, but its duty 
to change its decisions whenever, in its judgment, the necessity arises. It may do this for new 
reasons, or because of a change of opinion in respect to old ones; and ordinarily we will follow 
them, except so far as they affect rights vested before the change was made.’’ 

84. 276 U.S. 518 (1928). 
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produce injustice. The Kentucky rule would secure reasonable taxicab fares 
through competition. The majority rule would leave the question of reason- 
able fares to the city council. It could regulate them in the same way that 
railroad rates are regulated. One system is no more just than the other though 
the Kentucky system would seem preferable since the question of reasonable 
rates is not left to the city council. A decision either way would be just. In 
such cases Erie Railroad Co. v. Tompkins will require the federal court to 
apply the local rule. It must be applied when not erroneous or productive 
of injustice. 
Eourry Cass 


The fact that Section 34 of the Judiciary Act of 1789 applies to “trials at 
common law” raises the question whether or not it applies to equity cases. It 
will be helpful to examine again the full text of the original draft of the 
section which is as follows: 


“And be it further enacted, that the law of the several states except 
where the constitution, treaties or statutes of the United States shall 
otherwise require or provide, shall be regarded as rules of decision in 
the trials at common law in the courts of the United States in cases 
where they apply.” 


“Trials at common law” is ambiguous. “Common law” is first used in the 
section as a synonym for “unwritten law,” but it cannot mean that in the 


phrase “trials at common law” because the section contemplates the applica- 
tion of state statutes. It could have been intended either (1) to distinguish 
such trials from equity proceedings, or (2) to mean ordinary court proceed- 
ings as distinguished from special statutory proceedings established by federal 
law. The latter would seem to be its true meaning. 


Mason v. United States and companion cases were equity suits brought 
by the United States to quiet title to land in Louisiana, to enjoin defendants 
from extracting oil or minerals and to secure an accounting for oil and gas 
removed. The District Court found for the United States and applied a 
Louisiana statute fixing the measure of damages. The statute required the 
deducting of mining or drilling expenses from the value of minerals or oil 
removed without right by those acting in good faith. The Circuit Court of 
Appeals held that it was error to apply the Louisiana statute. In the United 
States Supreme Court it was argued that the words “trials at common law” 
in the thirty-fourth section made it inapplicable to equity suits, but the Court 
held that the state statute should be applied. Justice Sutherland who wrote 
the opinion said that, whether or not the thirty-fourth section was applicable 
to equity suits, it was merely declarative of the rule which would be applied 
in its absence. So state law will be applied in equity suits. 

However, this was subject to the general law doctrine of Swift v. Tyson. 
In Black and White Taxicab Co. v. Brown and Yellow Taxicab and Transfer 


85. Warren, ‘‘New Light on the History of the Federal Judiciary Act of 1789’’ (1923) 37 
Harv. L. Rev. 49, 87, supra note 15. 

86. 260 U.S. 545 (1922). See also Brine v. Insurance OCo., 96 U.S. 627, 639 (1877; Missouri 
Kansas and Texas Trust Co. v. Krumseig, 172 U.S. 351, 358 (1899); and Johnson, ‘‘State Law 
and the Federal Courts’’ (1929) 17 Ky. L.J. 355, 359. 
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Co." the Supreme Court sustained a decree enjoining interference with plain- 
tiff's contract rights on the ground that the district court was not obliged 
to follow state court decisions by which the contract was void. 

The problems arising with reference to the application of state law are 
treated in the same way in equity as they are in actions at law. 


CoNCLUSION 


The problem of Swift v. Tyson is the problem of what is law. It is sub- 
mitted that, apart from constitution or statute, law is a practically enforcible 
principle of truth, right or justice. Whether or not this is called “general 
law” as in Swift v. Tyson is of little importance. Federal courts must apply 
state law, but since this is nothing more than principles of truth, right or 
justice they must use their independent judgment in ascertaining what that 
law is. Since (state) courts can reverse their own decisions, decisions are 
not law; but when a party has changed his position relying on a rule applied 
in previous decisions which have not been overruled, justice requires the ap- 
plication of that rule to his case although it would be unjust to apply it where 
there had been no such reliance. In such cases the effective time as of which 
the authoritatively pronounced rule must be ascertained is the time of the con- 
duct or event the legal effect of which is in question. 


87. 276 U.S. 518 (1928), discussed supra at note 84. 
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Charge to the Grand Jury 


Kansas City, Kansas, December 5, 1938 
RicHarp J. Hopkins, U.S. District Judge, District of Kansas 


GENTLEMEN OF THE GRAND JURY: 


You are summoned as grand jurors of the District Court of the United 
States for the District of Kansas. The duties with which you are charged are 
of the highest importance to the due administration of justice. It is my duty 
to charge you concerning the law that shall guide you in your deliberations, 
In so doing, I shall direct your attention to a few of the fundamental prin- 
ciples of our government—to the function of a grand jury, and the importance 
of your duties as jurors. 

In times like the present when the whole current of civilized life appears 
to be unsettled, it is well that we reflect upon the foundation principles of our 
American system of Government. 

It is a fine thing for us at times to stop and meditate upon the toils, suf- 
ferings and virtues of our forefathers. It refreshes and improves our minds to 
think of and contemplate their high principles and noble purposes. 

To the casual observer today, the coming of the pioneers ‘to this country 
is insignificant. They brought with them neither wealth nor power, but they 
did bring with them high principles of civil and religious freedom. They 
established permanent foundations for a free government. 

Upon such foundations rest the very fabric of our republic. We should 
realize that upon those principles depends the career of human liberty. We 
should not overlook the fact that in coming to this country our forefathers 
sought neither wealth nor conquest. They sought only peace and freedom, a 
home where they could make their own laws and worship God according to 
the dictates of their own consciences. They established a government in 
which there was no aristocracy of either birth or wealth. The principles of 
equality and political justice which they adopted gradually prevailed among 
the freer nations of the world. The doctrine that all government rests on the 
consent of the governed was vigorously stated in their first organizations. 

Principles and practices of religious toleration established by them have 
had world wide growth. They made a great contribution to the world’s 
liberty and freedom of thought. They never sought to do anything more than 
to protect their own liberties, but their example and influence have been 
world wide. 

During the past decade and in many parts of the world, however, the 
integrity and sanctity of treaties and agreements between governments have 
been next to abandoned; nations which keep their word have become the 
exception to the rule. High ideals, tolerance, morality in government have 
been repeatedly swept to the winds. Property has been confiscated, people 
driven from their homes and the individual citizen’s right to life and liberty 
imperiled by the will of the despot. And so, in times like the present, when in 

(Editor’s Note: This ‘‘Charge to the Grand Jury,’’ delivered at Kansas City, Kansas, December 


5, 1938, has excited much favorable comment, and in answer to many requests that we do so, we are 
glad, with the permission of the Hon. Richard J. Hopkins, to publish it.) 
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parts of the world tyranny and oppression are rampant and when even in our 
own country our constitution and courts have been assailed, it is well that we 
consider seriously and anew the significance of our Republican form of gov- 
ernment. Our nation was conceived in liberty and dedicated to the rule of 
equality. Our American system represents the collective wisdom, the collective 
industry, the collective common sense of people who for centuries have been 
seeking freedom, freedom from the tyranny of government actuated or con- 
trolled by the personal whims and prejudices of kings and dictators. The re- 
sult is a government founded upon principles of reason and justice, a govern- 
ment of laws and not of men. Our Bill of Rights provides that all political 
power is inherent in the people and all free governments are founded on their 
authority and instituted for their equal protection and benefit. The American 
character, following the motives and ideals of our forefathers, is attuned to 
an understanding and appreciation of these fundamental ideas of free govern- 
ment. Let us hope that these principles, brought by them to this country, 
are so interwoven with the character of the American people that the ap- 
parent confusion of the hour will be only of short duration; that the nation’s 
understanding of the underlying principles of our constitutional government 
and natural instinct for liberty, freedom of thought and action will be strength- 
ened rather than weakened. 


One isolated in the wilderness may do largely as he pleases, because his 
conduct affects no one else, but not so under our complex civilization. Ad- 
herence to the principles of our system which amounts to respect for law, is 
the cornerstone of Government. It is the only guarantee of the rights of the 
individual, and therefore, respect for all laws should be maintained. Therein 
lies the safety of society. Disregard for and violation of one law makes it 
difficult to observe and enforce others. If one citizen or one nation claims 
the right to disregard some laws or some treaties, his neighbor may claim a 
similar right to select others which he may disregard. Neither has such a 
right, and such a course, if carried to the extreme, would mean universal 
chaos. It would mean removal of the foundations of all government. If we 
have wholesale disrespect for law, who shall maintain order in society? A 
citizen who cherishes the protection of law in organized society cannot feel 
himself secure if he himself is the example of contempt for law. In this age 
of the world, there is need for an awakened conscience, an awakened realiza- 
tion of true self-interest on the part of those who may suffer most when 
reverence for law is forgotten. Reverence for and obedience to law should 
spring more from the leaders of men than from the humbler citizens. What 
shall we say if the leaders or the officers of our government disregard their 
oaths of office to support and defend the constitution? Obedience to law is 
what makes government, not the name by which government is designated. 


Government means either power and success or weakness and failure. It 
means the sustaining of all laws so long as they remain on the Statute Books. 
Your actions and mine will either help to make our Government a success 
or assist in causing its failure. 

Abraham Lincoln said, “Let reverence for the laws be breathed by every 
American mother to the lisping babe that prattles on her lap. Let it be taught 
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in the schools, in seminaries, in colleges. Let it be written in primers, spelling 
books and in almanacs. Let it be preached from the pulpit, proclaimed in 
legislative halls and enforced inj courts of justice, and, in short, let it become 
the political religion of the nation.” The rights and privileges preserved by 
the constitution may not last unless every man, woman and child shall recog- 
nize as well his responsibilities and duties under the constitution. 

We are sometimes inclined to dwell too strongly on our rights rather 
than our duties; our duties should have first consideration. Men should obey 
the laws even if such obedience is contrary to their desires or personal in- 
terests, because laws are the rules of the nation, and only through observance 


and enforcement of the rules can civilization be perpetuated, and our rights 
protected. 


Our government has grown through centuries of struggle. It was for- 
tunate for this country that the alert and enterprising of all nations should 
have come here to make their homes, and by adopting better methods and 
broader paths, to establish a Republic, freer and better in every respect than 
any other the world had known; founded upon a constitution once described 
by Mr. Gladstone as the most wonderful work ever struck off at a given time 
by the brain of man. We should be grateful that our forefathers stamped 
their influence so deeply on our national life. We should realize also, that 
the end of all political endeavor is to establish freedom, justice and morality 
in Government. 

We have come a long way since the beginning of Government in this 
country. The freedom of conscience and the liberties which our forefathers 
demanded and established for themselves should be accorded to others. The 
fine qualities which they left to their posterity, should be extended to ours. 

The individual citizen is the Republic’s strength and hope. He has a 
duty and responsibility which he may not transfer to his government, nor 
to others, because he is the government. It is the citizen’s duty, as well as his 
privilege and glory, to stand firmly against all movements and efforts to 
weaken the force of law, or to change our system of government. 

In order that the government may the most perfectly discharge its duty 
to the people and carry into full effect the purpose for which it was organ- 
ized, it is essential that each citizen render faithfully those services which he 
is called upon to perform. He should render them willingly and intelligently. 

Constitutions are enforced and laws are made effective only by action of 
public officials. There should be wholehearted cooperation by state and 
federal officers in the observance and enforcement of all laws. Lax enforce- 
ment of law encourages a disrespect for government. Disrespect for govern- 
ment encourages the commission of crime. So long as laws are upon the 
statute books, they should be obeyed by all citizens. None can properly avoid 
this duty. 

The experience of the states and the nation has proved beyond question 
that our laws can be enforced whenever and wherever the officials in good 
faith attempt it. No man nor set of men is stronger that the Government. 
The forces of orderly government should be organized, informed and on 
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duty. The greatest service one may render his country is to strive for its 
highest welfare. 

In considering all these matters, do not overlook the fact that those who 
will not respect the laws must pay the penalty for their violation, and that 
we and our government will reap the results of lawlessness. All are entitled 
to equal and exact justice. 

The people of this country as a whole have learned the art of self-gov- 
ernment and of respect for the law. They have respected and obeyed the 
mandates of the courts because they have trusted in their judiciary. They 
have visioned a splendid concept of a government made free by law. You, as 
a Grand Jury, are an arm of the court, and, of course, it rests with you to help 
sustain the court in all its functions. 

You understand that ours is a constitutional government of three sep- 
arate branches—the legislative, executive and judicial; the legislative which 
makes the laws, the judicial which interprets and expounds them, and the 
executive which executes or enforces them. It is important that no department 
improperly encroach upon the prerogatives of another. There are those who 
feel that in recent years there have been serious attempts at encroachment, but 
in the performance of your duties, that is not a matter for your consideration. 
You should use care, therefore, not to permit yourselves to question the wis- 
dom of laws enacted by Congress, since that would tend to encroach upon the 
wisdom and prerogative of the legislative branch. 

You may wonder why all this effort to select twenty-three men for service 
in the capacity of a Grand\fury The reason is that without your cooperation 
and your high endeavors, the criminal law of your district cannot be properly 
administered; without your intelligent and patriotic effort and unless you 
conceive the extent and magnitude of your duties, the court cannot properly 

on. 
Therefore, you will perceive that your duties are of a very high order. 
The responsibility falls entirely upon you to set the machinery of the federal 
criminal law in motion in order that the other officers and the court may then 
execute their duties in accordance with its provisions. 


Laws, to be effective, must have penalties for their breach. There must 
be provision for the prosecution of those who violate them. In order to carry 
out such provision, it is necessary that there be a public accuser. No person 
can be held to answer accusations in felony cases unless on indictment of a 
Grand Jury. Your functions are, therefore, not only important; they are 
indispensable to the administration of criminal justice. Therefore, I repeat, 
that you have been selected for the responsible work of setting the machinery 
of the law in motion. You are to execute what may be termed the functions 
of an examining magistrate. To guard against the escape of those who have 
violated the law and, to secure to yourselves freedom and independence in 
your inquiries, your deliberations are to be kept secret. That means secrecy 
from all people and for all time. The reason for it is that men are more apt to 
present matters to you if they know that their testimony is not to be di- 
vulged. There is one occasion only in which you might be compelled or 
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permitted to reveal the deliberations of your body, and that is if subpoenaed 
before a court. But it would be an occasion most rare if the court would 
permit you to disclose the secrets of the Grand Jury room. 


You will observe from the oath that has been administered to you that 
you are expected to investigate all infractions of the criminal law in your 
District which may come to your knowledge. You are not to deal with civil 
matters in any sense. 

It is not your duty to try the merits of each case, but you are merely to 
inquire whether there is sufficient ground to believe that a crime has been 
committed and whether there is probable cause to put the accused upon his 
trial for the commission of such crime. 

Entire unanimity is not required of you as in a case of a jury for trials, 
but the concurrence of at least twelve of your number is necessary to the 
finding of a bill. In case there are twelve votes of your body for such action, 
it will be the duty of your foreman to sign a bill of indictment thus found 
and to give it authenticity and legal effect as your act although his own opin- 
ion may happen to be against it. 

Infractions of various federal statutes, for instance, violations of the na- 
tional banking or postal laws, illegal trafficking in automobiles, drugs and 
narcotics, violation of the federal revenue laws may, one or all, be drawn to 
your attention. Sometimes an offense may be a violation of both state and 
federal laws. For example, theft of an automobile is an offense against the 
state law, while transporting a stolen automobile from one state to another 
is an offense against the federal law. 

The revenue laws of the United States with which we have to deal here 
prohibit the ownership and possession of stills for the manufacture of liquor 
unless taxes are paid thereon. Such laws also prohibit the sale and transporta- 
tion of liquor unless the proper tax has been paid to the government. There 
are various provisions of the law too numerous to enumerate here. You and 
I are neither responsible for nor concerned with the policy decided upon by 
our federal government. As heretofore stated, our duty merely is to apply 
the laws as we find them. It will be your duty to return indictments if the 
facts warrant, even if the same or a similar offense is likewise a violation of 
the state law. Your sole function will be to inquire whether a federal offense 
has been committed, and if so, whether there is reasonable ground to believe 
that the person accused committed it. 


The District Attorney’s office is the law office of the court, and represents 
the government in the prosecution of persons charged with offending against 
the laws of the United States. Reports of wrong-doing are presented to the 
District Attorney’s office. The District Attorney, or an assistant from his 
office, will, therefore, appear before you and present the accusations which 
the government desires considered. He will point out to you the laws which 
the government deems to have been violated, and will subpoena for your 
examination, such witnesses as he may consider important, and also such other 
witnesses as you may direct. However, you are not limited to matters brought 
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to you by the District Attorney. As before stated, you are a Grand Jury of 
the United States with power to investigate all violations of federal laws that 
appeal to your sound reason, common sense and good judgment. In your 
investigations, you will receive only legal evidence, to the exclusion of mere 
reports, suspicions and hearsay evidence. 

You should be careful not to let suspicion, passion, prejudice, public 
clamor, sensational stories or innuendo of any sort influence you in your 
actions. Suspicion induced by the publication of malicious innuendo should 
never be/the basis of any official action. These are critical times in which the 
passions of men may overcome their better judgment; times when men are 
more likely to take undue advantage of their rivals. Therefore, the Grand 
Jury and the Court should be careful that a man’s good name should not be 
sullied to satisfy public clamor nor to aid those who through any ulterior 
motives may attempt to defame him. 


Subject to these qualifications, you will receive all the evidence presented 
which may throw light upon the matter under consideration, whether it tend 
to establish the innocence or the guilt of the accused. And more: If, in the 
course of your inquiries, you have reason to believe that there is other evi- 
dence, not presented to you within your reach, which would qualify or ex- 
plain away the charge under investigation, it will be your duty to order such 
evidence to be produced. In cases in which you may desire to return true bills 
of indictment, the District Attorney will prepare the form of the indictment 
for you. However the question of returning indictments and in what cases, 
rests solely and alone in your good judgment under your oaths. The District 
Attorney and his assistants will be glad, I am sure, to advise you as to all 
phases of the law and otherwise assist you in any proper manner you may 
desire. 



































You may now retire to your grand-jury room and complete your or- 
ganization, and when you have finished your work, or any time before, you 
may report to the Court. 
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«~Memorandum Explaining Differences Between 
Corporation Code and Existing Statutes 


Prepared at Request of Senators Dale and Warren 
and Speaker Briles 


By Tuomas Amory LEE 
Member of the Committee to Draft and Revise a Corporation Code 


The arrangement of the existing Kansas Corporation Statutes makes it 
impossible to take up the General Statutes, section by section, and compare 
them efficiently with the proposed Corporation Code. In preparing this 
memorandum, therefore, we have taken as a basis, the various divisions of the 
proposed Corporation Code and stated wherein they differ from the corres- 
ponding sections of the existing statutes. There is, however, appended to 
this memorandum a list of all of the existing sections in Articles 1, 2, 3, 6, and 
8, Chapter 17 of the General Statutes, in numerical order, and a notation after 
each section number of the statutes as to whether or not it be superseded by 
provisions of the Corporation Code; if so, the section numbers of the Code, 
and if not, some notation as to the nature of the section and the reason why 
it has not been superseded by the proposed Corporation Code. It will be re- 
membered that the Code does not deal at all with Articles 4, 5, 7, 9 and all 
succeeding Articles of Chapter 17, and many of the sections of Articles 1, 2, 
3, 6, and 8 remain the same, either as unrepealed or if repealed, in substan- 
tially the same form. 


CLASSIFICATIONS OF CORPORATIONS 


Sections 1 to 5, both inclusive, of the Corporation Code are almost exactly 
the same as Article 1 of the General Statutes, the only difference being that 
private corporations in the Code are classified as those organized for profit 
and those organized not for profit, whereas in the General Statutes they are 
classified as (1) corporations for religion; (2) corporations for charity or 
benevolence, and (3) corporations for profit. 

Section 6 of the Code is entirely new and consists only of definitions of 
legal terms used in the Code, in line with all modern legislation. 


GENERAL Provisions RESPECTING CREATION AND ORGANIZATION 


Sections 7 to 9, both inclusive, of the Code correspond in general to 17-201 
17-202 of the General Statutes, respecting the creating and organization of 
corporations. Under the Kansas law there are sixty-one specific purposes for 
which corporations may be formed. Under the proposed Code, a corporation 
may be formed for the transaction of any lawful business which an individual 
may lawfully transact, other than the practice of a learned profession or the 


EDITOR’S NOTE: The Bar Association in 1932 appointed a committee to prepare and revise & 
general corporation code, which submitted its report in February 1933. This act was introduced in 
session of 1933 by the House Judiciary Committee and in Session 1935 by Senators Knapp and War- 
ren in behalf of the Legislative Council, which recommended its passage with only one dissenting 
vote. The congested condition of the House calendar of both these sessions prevented any final action 
being taken upon the bill. 


It has been introduced in the Senate at the present by Senators Walter F. Jones, Harry 





Warren and Kirke Dale and was presented at a joint amy | of the two Judiciary Committees after 
a dinner given by the officers of the Bar Association. The 
securing the enactment of the code into law at this session. 


ar Association Committee is hopeful of 
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engaging in so-called wheat farming. G.S. 17-202 (a) is preserved intact in 
the Code. The most important difference between the Code and the present 
statutes is the fundamental theory that the organization of a corporation is 
one of three means by which business men may decide or agree amongst 
themselves to transact business, and that business men should have the legal 
right to agree among themselves to incorporate to transact any lawful busi- 
ness which they might transact either individually or through a partnership. 

Sections 8 and g of the Code, providing for the first meeting of incor- 
porators and management prior to the election of directors are new and 
clarify the procedure to be followed in the organization of a corporation. 

G.S. 17-203 and 204 are eliminated from the Code because under Sec- 
tion 7, it is not necessary to have these two especial enabling acts. 


ORGANIZATION OF PRIVATE CoRPORATIONS FOR PROFIT 


Section 11 of the Code corresponds to G.S. 17-205. The name, Charter, 
is changed to Articles of Incorporation as more nearly expressing the con- 
tractual theory of a corporation. The Code section contains everything con- 
tained in G.S. 17-210, and many additional provisions for the protection of 
both stockholders and creditors, except for the requirement that it must 
contain the names and residences of its first Board of Directors. The most 
important additional requirements are the post office addresses of the regis- 
tered office and resident agent, and the detailed statement as to the capital 
structure which is not required under the existing Kansas law. The 1937 
amendment as to names of corporations (17-209, G.S. Supp.) is adopted by 
the Code in Section 11. 

In accordance with the contractual theory of corporations which forms 
the fundamental basis for the Code as drawn, Section 12 which is entirely 
new, provides that the Articles of Incorporation may set forth in addition 
to the requirements of Section 11, certain additional agreements of the in- 
corporators. 

Section 13 of the Code in regard to the signing and acknowledging of 
the Articles is the same in effect as the present Kansas law, (G.S. 17-210) 
except for the additional requirements of the Code that a copy of the Articles 
shall also be recorded in the office of the Register of Deeds of the County 
where the registered office of the corporation is to be located. Under the 
existing Kansas statutes, it is almost impossible to ascertain the correct post 
office address of the principal office of many corporations which for some 
reason or another, desire to remain secluded. 

Section 11 of the Code makes the same provisions for the duration of 
corporate existence as G.S. 17-214 and Sections 14 and 15 of the Code con- 
tain provisions in regard to the beginning of corporate existence and condi- 
tions precedent to beginning business which are similar to those of G.S. 
17-214, but which contain greater protection to creditors as well as stock- 
holders, and clarify the legal situation as to the present existing twilight 
ground between the ceasing of the personal liability of the organizers of the 
corporation and the beginning of corporate liability. 

Under the Corporation Code, the minimum amount of capital (Section 
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11) with which a corporation will commence business, which shall not be less 
than $1,000.00, must be stated in the Articles of Incorporation and must be 
fully paid in, whereas under G.S. 17-214, only 20 per cent of the authorized 
capital must be paid in. 

Section 15 of the Code supersedes G.S. 17-226 because of the provision that 
the amount of capital with which the corporation will commence business 
will have been fully paid. 

Section 16 of the Code in regard to the release of promoters when the 
existence of a corporation has begun, fixes the precise time when the per- 
sonal liability of promoters shall cease and the corporate liability shall begin. 
This is entirely new and remedies the present very uncertain situation in 
Kansas. 

ORGANIZATION OF CorporaTions Nor For Prorir 


Sections 17 to 20, both inclusive, of the Code provide for the organiza- 
tion of corporations not for profit, and supersede G.S. 17-232. In general, it 
may be said to take the place of the organization of religious, charitable and 
other organizations under Article 17 of the Kansas Statutes and of corpora- 
tions for the encouragement of learned professions under G.S. 17-204, 205 
and 206, although Article 17 of the General Statutes is not repealed by the 
Code. Under the existing Kansas laws, it is almost impossible to tell who 
are voting members of non-profit corporations in Kansas, how their by-laws 
may be amended and the extent of the powers except where specific statutes 
have been passed. The proposed Code clarifies the existing Kansas law for 
the organization and operation of non-profit corporations. 


Powers 


Sections 21 to 26, both inclusive, of the Code, are the provisions having 
to do with the powers of corporations. Section 21, in accordance with the 
views heretofore expressed as to the contractual nature of corporations and 
the right to transact all lawful business which an individual might lawfully 
transact, provides in general that every corporation shall have the power and 
capacity possessed by natural persons to perform all acts within or without 
the state, and then certain specific powers are named, including the power to 
sue and be sued, to have a seal, to hold, buy or sell real and personal property, 
to borrow money, etc. 

Section 22 provides for certain additional powers including those ex- 
pressly given in the Articles of Incorporation insofar as they are necessary 
or convenient for the attainment of the objects set forth in the Articles of 
Incorporation. These two sections further provide, like G.S. 17-603, that no 
corporation shall possess or exercise any other corporate powers except such 
incidental powers as shall be necessary for the exercise of the powers so given. 
The Directors and officers of the corporation contract with the corporation to 
confine the acts of the corporation to those which are authorized under the 
Articles of Incorporation. The remaining sections under this particular 
branch of the Code provide among other things that a corporation may pur- 
chase its own share unless the result is to impair the capital of the corporation, 
to hold the stock of other corporations, but shall not make any loan of money 
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to any officer or director of such corporation. The latter provision for the pro- 
tection of creditors and stockholders is regarded as one of the most important 
provisions of the Code (Section 26). No such protection exists under the 
present Kansas statutes. These sections in general take the place of G.S. 17-207 
and 208, 17-601, 602 and 603, and the principal changes have heretofore been 
pointed out. 
Holding companies of public utilities are now recognized by G. S. 66-1401. 


MANAGEMENT OF PrivaATE CorPORATIONS 

Sections 27 to 34, both inclusive, are the sections providing for the man- 
agement of corporations, the election and qualifications of directors and of- 
ficers. They take, in general, the place of G.S. 17-227, 17-228, 17-229, 17-230, 
17-231, 17-235, 17-246, and 17-608. A number of these provisions are new. 
In general, it may be said that under the Kansas statutes, the powers, duties, 
and liabilities of directors are vague and uncertain, but that under the Code, 
they are set forth clearly and specifically. 

Section 34 of the Code makes directors or officers personally liable for 
knowingly making false reports. There is no such personal liability under 
the Kansas statutes. Under both the Code and the Kansas stautes, directors 
shall be elected annually, a majority shall constitute a quorum, the directors 
shall choose the officers, and there must be a minimum of three. Under the 
Kansas law, (G.S. 17-229) the directors may adopt by-laws. Under the Code, 
(Section 33) the directors do not have the power to adopt the by-laws unless 
the Articles of Incorporation so provide or unless in the absence of such pro- 
vision, the stockholders have neglected to adopt the by-laws. Under the 
Code, (Section 33) the directors do have the power to amend the by- 
laws, subject to the dominant power of the stockholders. Directors meetings 
under the Code may be held within the state or without the state. Wherever 
held, the minutes of the meeting are subject to inspection. That is not true 
under the present Kansas law. Under the present Kansas statute (17-227), 
the director must hold at least one share of stock. Under the Code (Section 
27), he may or may not be a stockholder. 

Section 31 of the Code contains the same provisions for the election of 
officers as G.S. 17-228, except that under the Code, the Board of Directors 
shall require the Treasurer and may require other officers to give bond 
whereas the Kansas law provides that the directors shall each take an oath 
of office. Under both the Code and the Kansas law, the cumulative voting 
of stockholders for directors is preserved. G.S. 17-235 (Section 62 of the Code). 


CLassEs OF STOCK AND CapPITAL STRUCTURE 


Sections 35 to 59, both inclusive, are the sections dealing with the capital 
structure of the Corporation. They take the place, roughly speaking, of the 
very few Kansas sections, which at the present time leave the law entirely 
uncertain as to capital structure. Those sections are 17-217, 218, 233, 234, and 
301 to 315, both inclusive. For example, the only section of the Kansas 
statutes at the present time referring to preferred stock is G.S. 17-234 which 
makes it lawful to issue preferred stock. The Code provides, in general, 
(Section 35), that every corporation shall have power to issue one or more 
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classes of stock and one or more series of stock within any class thereof. Any 
class of stock may be with or without par value, with full voting powers or 
without voting powers, and with such preferences and relative, Participating 
rights and qualifications as shall be stated in the Articles of Incorporation, 
Sections 36 and 37 of the Code provide that the preferred stock may carry 
with it preferences as to dividends and as to distribution of assets upon dis- 
solution, and with conversion rights set forth in Section 38. Section 39 deals 
with the procedure relative to the issuance of such stocks containing relative 
rights. Sections 41 and 42 contain provisions in regard to the issuance of 
non-par value stock. One of the most important provisions of the Code upon 
this subject is Section 49 which provides in brief that there shall be plainly 
stated on the face of the certificate, its capital structure and set up. There is 
no provision whatsoever in regard to this matter under the Kansas statutes. 
The Kansas statutes are so lacking in any provisions in regard to capital 
structure that it is difficult to make a comparison. 

Section 40 of the Code provides that consideration for stock may be 
paid for, wholly or partly, by cash, labor done, personal property or real 
property or leases thereof; and in the absence of actual fraud, the judgment 
of the directors as to the value of such consideration shall be conclusive. 
G.S. 17-214 provides that 20 per cent of the authorized capital must be paid 
in actual cash or in property equivalent thereto. 

Section 51 of the Code is the same as G.S. 17-604. 

Sections 54 to 59, both inclusive, are the sections dealing with retirement 
of preferred stock and reduction of capital. There are no sections in the 
Kansas statutes in regard to the retirement of preferred stock, the only sec- 
tion even mentioning preferred stock being Section 17-234, and the only pro- 
vision in the Kansas statute in regard to the decrease of capital is a permis- 
sory one, 17-217. Under the Code, it is illegal to reduce the capital “unless the 
assets of the corporation remaining after such reduction are sufficient to pay 
all remaining debts, borrowed money and current liabilities, etc.” (Section 
57), and directors are personally liable to creditors who shall suffer any loss 
by reason of non-compliance with the act. 


StTocKHOLDERS’ CONTROL OF THE CORPORATION 


Sections 60 to 72, both inclusive, are the sections having to do with the 
stockholders’ control of the corporation. In general, each stockholder, unless 
otherwise provided in the Articles of Incorporation, shall cast one vote for 
each share of capital stock (Section 60). The right of cumulative voting for 
directors under the Kansas statute (17-235) is maintained in Section 62. The 
question as to whether a pledgor or pledgee shall vote the stock is clarified 
in Section 65. Voting trusts are legalized if for a period of not more than 
ten years and if effectuated as provided in Sections 66 and 67. The right of 
stockholders to inspect the voting list of stockholders is preserved. The right 
of stockholders to examine in person or by agent or attorney, by-laws, stock 
register, books of account, and records of proceedings of stockholders and 
directors and to make copies of them are preserved in Section 69. (This goes 
far beyond the right of stockholders in Kansas under 17-608). A corporation 
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may provide that its lien or bondholders may vote in certain cases, as to the 
place of meeting of stockholders, that each domestic corporation must hold 
an annual meeting (as under G.S. 17-227), and the owners of 20 per cent of 
the stock may call a special meeting of stockholders at any time. The latter 
right does not exist in Kansas. These sections are for the most part new, 
fill gaps in the Kansas law, and afford more protection to stockholders. 


STocKHOLpERS LiaBILiry To CREDITORS 


Sections 73 to 79, both inclusive, are the sections having to do with the 
stockholders’ liability to creditors and to the corporation, and in general 
provide that stockholders are liable for unpaid subscriptions, corresponding 
in general to G.S. 17-605, 606 and 607, and that if they do not pay for the 
subscriptions, the directors may sue at law or sell the stock. (Sections 76 and 
77.) This is quite similar to G.S. 17-607. 

Two very important new sections, 78 and 79, provide that any creditor 
or any stockholder is entitled to a certificate signed by the President and 
Secretary or Treasurer, showing the total amount of capital stock issued, the 
amount of installments paid, which certificate shall be sworn to, and a failure 
by such officer to furnish such certificate shall make such officer personally 
liable for all of the debts of the corporation covered by the period in question. 
There are no corresponding provisions in the Kansas law, although G:S. 
17-608 affords partial relief. 

DivipeNnps 


Sections 80 and 86, both inclusive, deal with the payment of dividends. 
In general, they provide that dividends may be paid out of net assets in 
excess of capital and net profits for the fiscal year then current or accumulated 
(Section 80) but that any payment of dividend which impairs the capital 
is illegal and that directors may be personally liable for such illegal payment 
of dividends. These sections correspond to 17-308, 17-608 and 17-609, and 
are practically the same, although the Code provisions, when taken together, 
require a considerably higher standard of conduct by the directors and a 
much higher degree of personal liability for dishonest acts. 


DissoOLUTION 


Sections 87 to 96, both inclusive, deal with the dissolution of corpora- 
tions and state in detail how a dissolution may be accomplished, with various 
provisions for the protection of creditors, such as the continuation of cor- 
porate existence after dissolution for closing business, payment of debts, prose- 
cuting and defending law suits, and distribution of assets (Section 92). Under 
our Kansas statute (G.S. 17-801 to 810, and 17-612 and 613) the same general 
end is reached but the procedure is not clear or definite. The Code makes 
provisions for public notice for the protection of creditors which is not re- 
quired under the Kansas law. The same percentage of stockholders (two- 
thirds majority) applies in both statutes and the same protection of creditors’ 
rights in general is provided by both statutes. The Code contemplates that 
a court, upon application of any creditor or stockholder (Sections 93 and 94) 
will appoint the directors as trustees, or some other person as a receiver 
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whereas the Kansas statutes provide that unless a receiver is appointed by a 
court, the directors shall become automatically trustees. (G.S. 17-808.) 


CONSOLIDATION OR MERGER 


Sections 97 to 105, both inclusive, are the sections dealing with consoli- 
dation and merger, and provide in general that corporations may merge or 
consolidate by following certain procedure after public notice and if a two- 
thirds majority of the stockholders of each of such corporations shall have 
voted for the merger. These sections of the Code amply protect the public 
and all creditors. They also have an unusual provision which achieves the 
same result which can now be achieved by the Federal Court under the re- 
organization section of the Bankruptcy Act, 77-B, as amended. If any stock- 
holder is dissatisfied by the merger, he may have his stock appraised at its 
full and fair value and the corporation formed by the merger shall pay to 
such stockholder in cash the appraised value of his stock. Under this pro- 
vision of the Code (Section 103) no minority stockholder can block a con- 
solidation or merger of the corporation if two-thirds of the stockholders be- 
lieve it to be advisable but such minority stockholder is entitled to be paid 
at once the value in cash of his stock as appraised. Under the Kansas law 
(there being no statutes upon it) any minority stockholder or creditor can 
block a reorganization or make the company pay through the nose for his 
stock or claim. 

These sections are entirely new, there being nothing whatsoever in the 
Kansas statutes corresponding to them, and they fill a much needed gap under 
the Kansas law. It is possible that a merger of two Kansas corporations, 
under the existing law might be upheld in view of G.S. 17-225, providing for 
a capitalization fee in case of consolidation, but few lawyers would care to 
take the chance of advising their clients to that effect, unless the corporations 
in question were railroad corporations in which case there is an old statute 
authorizing a consolidation (S.L. 1870, Chp. 196, Section 1, G.S. 506, or 
fraternal benefit societies. (G.S. 40-715.) 


SALE OF CorPoRATE ASSETS 


Sections 106 to 109, both inclusive, have to do with the sale of corporate 
assets and in general provide that a corporation shall have the power, after a 
two-thirds majority vote of its stockholders, to sell all of its assets. These sec- 
tions correspond to G.S. 17-620 (a), which is the only Kansas section upon 
it. This law, passed in 1931, gave any Kansas corporation the right to sell all 
of its assets upon the vote of four-fifths of the stockholders, and in that re- 
spect differs from the two-thirds vote under the Code. There are no other 
provisions of the Kansas statute clarifying the procedure, results and effects 
of such sale. Section 109 of the Code expressly safeguards creditors and minor- 
ity stockholders from a fraudulent sale of assets. 


ConsSOLIDATION, MercER, Etc., Nor to Impair 
Existinc Ricuts AND LIABILITIES 


Section 110 is a very important section, providing that decreasing capital 
stock, consolidation, merger, sale of assets, etc., shall not impair existing rights 
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and liabilities. There is no corresponding section for the protection of either 
stockholders or creditors in the Kansas statutes. 


JurispicTIon oF Courts, Etc. 


Sections 111 to 121, both inclusive, deal with the jurisdiction of courts and 
greatly enlarge the present jurisdiction of courts under the Kansas law for 
determining the rights of creditors and stockholders upon various questions 
which arise in dissolution, reorganization, merger and other operation of 
corporations. The only section of the Kansas corporation law which corres- 
ponds in any way is Section 17-806, in regard to dissolution by the District 
Court, although the provisions of the Code of Civil Procedure in regard to 
Receivers, 60-1201 to 1208, both inclusive, have some bearing upon it. 

Section 116 is to the same general effect as G.S. 17-213 and 17-621, except 
that the Code section includes more corporate records besides the charter than 
the Kansas statutes. 

Sections 122 to 124, both inclusive, of the Corporation Code provide that 
usury and ultra vires shall be no defense to a corporation, whether the con- 
tract be one which has been executed on the part of the plaintiff or be wholly 
executory or both sides. There is no Kansas statute upon this subject but the 
Code codifies the Kansas case of Harris v. Gas Company, 76 Kan. 750. Inci- 
dentally, Kansas is the only state in the Union in which a plea of wltra vires 
is not a defense if the contract be wholly executory. 


AMENDMENT OF ARTICLES OF INCORPORATION 


Sections 125 to 131, both inclusive, deal with amendment of the Articles 
of Incorporation, limitations upon such amendments and the procedure for 
effecting such amendments. The only Kansas statutes in regard to the matter 
are G.S. 17-215, 216, 217, 218. There is no Kansas provision at the present 
time protecting the various rights of different classes of stockholders. Under 
17-215, the Charter may be amended by two-thirds majority vote. Under the 
proposed Code, Section 130, it may be amended by a majority vote. The sec- 
tions of the Code, in general, fill considerable gaps in the Kansas Statutes 
and protect the stockholder in a way not possible under the Kansas statute. 

RENEWAL, EXTENSION AND RESTORATION OF ARTICLES OF INCORPORATION 

Sections 132 to 141, both inclusive, have to do with the renewal, extension, 
and restoration of Articles of Incorporation. Until 1935, there was no Kansas 
statute upon the subject, but in 1935, Chapter 123, which became 17-239, 240, 
241, 242, 243, 244, 245 and 246, was enacted into law. This act was copied 
almost verbatim from the provisions of the Code and is repealed and re-enacted 
only upon account of the convenience of the Revisor of Statutes. 


REGISTERED OFFICE AND REsIpENT AGENT 


Sections 142 to 148, both inclusive, have to do with the establishment of 
a registered office, resident agent and changes thereof. There are no pro- 
visions at all under the Kansas statute similar to this except 17-614 and 17,616, 
which provide for the keeping of a general office and the office of the Treas- 
urer within the State. Under the proposed Code, no creditor or stockholder 
or other member of the public would have any difficulty in locating imme- 
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diately the registered post office address of a corporation and of securing 
legal action when necessary. Under the present Kansas statutes, it is some- 
times extremely difficult to locate a corporation. All of these provisions are 


new and fill gaps in the Kansas law. 


EFFECT OF THE ACT 
Sections 149 to 155, both inclusive, have to do with the application and 
effect of the Act and specifically exempt from the operation of the act all of 
the corporations for which provision is made in the Kansas statutes in Articles 
4, 5, 7, and g to 23, both inclusive, of Chapter 17. In other words, the Code 
leaves untouched the special provisions of the statutes for banks, insurance 
companies, building and loan associations, telegraph and telephone companies, 


railroads, etc., etc. 


This statement of the differences between the existing statutes of Kansas 
and the proposed Corporation Code is believed to be correct, but, having 
been submitted at the request of the gentleman named in the first paragraph, 
within forty-eight hours of the request, may contain inconsequential errors. 


APPENDIX 
Comparative Table of Existing Kansas Statutes with Provisions of Code 


Gen. Stats. 

of 1935 Comparative Code Provisions 
17-101—Sections 5, both inclusive. 
17-102—Sections , both inclusive. 
17-103—Sections , both inclusive. 
17-201—Sections , both inclusive. 
17-202—Sections , both inclusive. 
17-202a—Sections to 9, both inclusive. (Exactly 


the same.) 
17-203—Eliminated because of Section 7 of the 


Code. 
17-204—Sections 17 to 20, both inclusive. 
17-205—Sections 17 to 20, both inclusive. 
17-206—Sections 17 to 20, both inclusive. 


17- w= necessary under Section 7 of the 


Cod 
17- 208—Not “necessary under Section 7 of the 
ode. 


17- 209—Sections lla and 18. (Exactly the same 
as 1937 amendment.) 

17-210—Sections 11 and 13. 

17-211—Charter of road company. 

17-212—Charter of bridge or ferry company. 

17-213—Section 116. 

17-214—Sections 11, 14, 15 and 40. 

17-215—Sections 125 to 131, both inclusive. 

17-216—Sections 125 to 131, both inclusive. 

17-217—Sections 35 to 59, both inclusive; and 
sections 125 to 131, both inclusive. 

17-218—Sections 35 to 59, both inclusive; and 
sections 125 to 131, both inclusive. 

iw fee for permission to or- 
anize. 

17-220—Filing and recording fee. 

17-221—Not repealed. Capitalization fee. 

17-222—-Not repealed. Investigation of capital of 
foreign corporations. 

17- eee ead repealed by Chapter 123, S.L. 

35. 


17- 224—Alresdy repealed by Chapter 123, S.L. 


17- 225—Bostions 97 to 105, both inclusive. 

17-226—-Superseded by Section 15a (2) providing 
for Payment in of all capital with which 
it will begin business in full 

17-227—Sections 72; and 27 to 34, both inclusive. 

17- eee 31 in particular ; ‘and sections 27 

both inclusive. 

17- 229—Section 33 in particular; and sections 27 
to 84, both inclusive. 

17-230—Sections 27 to 34, both inclusive. 

17-231—-Sections 27 to 34, both inclusive. 


Gen. Stats. 
of 1935 Comparative Code Provisions 


17-232—-Superseded by Sections 17 to 20, both 
inclusive, on organization of corporations 
not for profit. 
17-233—Sections 35 to 59, both inclusive. 
17-234—Sections 35 to 59, both inclusive; and 
sections 54 to 59, both inclusive in par- 
cular. 
17-235—Sections 27 to 34, both inclusive; and 
section 62. (Section 62 almost exactly 
the same.) 
17-236—Special provision for extension of time 
pad erecting public improvement not 
med necessary under the Code. 
17- s0-teee for such extension not 
deemed necessary under the Code. 
17-238—Not repealed by the Code. 
17-239—Sections 132 to 141, both inclusive. (Ex- 
actly the same.) 
17- 240—Beetions 132 o 141, both inclusive. (Ex- 
y the same.) 
17- 241—Sections 132 to 141, both inclusive. (Ex- 
actly the same.) 
17- -242—Bections 132 “ 141, both inclusive. (Ex- 
tly the sam 
17-243—Sections 132 ~ 141, both inclusive. (Ex- 
actly the same.) 
17- 244—Bections 132 to 141, both inclusive. (Ex- 
y the same.) 
17- 245—BSections 132 to 141, both inclusive. (Ex- 
actly the same.) 
17-246—Sections 27 to 34, both inclusive; and 
sections 132 to 141, both inclusive. 
17-301—Sections 35 to 39, both inclusive. 
17-302—Sections 35 to 39, both inclusive. 
17-303—Sections 35 to 39, both inclusive. 
17-304—Sections 35 to 39, both inclusive. 
17-305—-Sections 35 to 39, both inclusive. 
17-306—Sections 35 to 59, both inclusive. 
17-307—Sections 35 to 39, both inclusive. 
17-308—Sections 35 to 59, both inclusive; and 
sections 80 to 86, both inclusive. 
17-309—Sections 35 to inclusive. 
17-310—Sections 35 to inclusive. 
17-311—Sections 35 to inclusive. 
17-312—Sections 35 to inclusive. 
17-313—Sections 35 to 3 inclusive. 
17-314—Sections 35 to inclusive. 
17-315—Sections 35 to inclusive. 
17-601—Sections 21 to inclusive. 
17-602—Sections 21 to inclusive. 
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— Comparative Code Provisions 
17-6083—Sections 21 and 22 in particular, and 
sections 21 to 26, both inclusive. 
17-604—Section 51. 
17-605—Sections 73 to 79, both inclusive. 
17-606—Sections 73 to 79, both inclusive. 
17-607—Sections 73 to 79, both inclusive. 
17-608—Sections 27 to 34, both inclusive; 
section 69; sections 80 to 86, both 
elusive; see also sections 78 and 79. 
17-609—Sections 80 to 86, both inclusive. 
17-610—Section 21. 
17-611—Sections 14 and 15 in regard to begin- 
ning of corporate existence and condi- 
tions precedent to beginning business; 
and section 87. No similar automatic dis- 
solution section in Code. 
17-612—Sections 87 to 96, both inclusive. 
17-6183—Sections 87 to 96, both inclusive. 
17-614—Sections 142 to 148, both inclusive. 
17-615—No similar provision if it refers to cor- 
porations other than railway corpora- 
tions. 
17-616—Sections 142 and 143. No Code provision 
for keeping earnings within the State, 
except Section 142 for maintenance of 
registered office. 
17-617—No similar Code provision. 
17-618—Not repealed. Eminent domain. 
17-619—Not repealed. Powers of special 
panies. 
17-620—Conveyance of lands. Section 21 d. 
17-620a-Sections 106 to 109, both inclusive. 
17-621—Section 116. 


and 
in- 
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Gen. Stats. 

of 1935 Comparative Code Provisions 
17-622—Sections 57, 58 and 59. 

17-623—-Powers of sewerage corporation. Not re- 


pealed. 
17-624—Not repealed. 
ration. 
17-625—Not repealed. 
17-626—Not repealed. 
orations. 
17-627—Not repealed. 
17-628—Not repealed. 
17- a repealed. 
rations. 
17- 601—Bections 87 to 96, 
ctly the same.) 
17-802—Sections 87 to 96, 
actly the same.) 
17-8083—Sections 87 to 96, 
actly the same.) 
17-804—Sections 87 to 96, 
actly the same.) 
17-805—Sections 87 to 96, 
actly the same.) 
17-806—Sections 87 to 96, both inclusive; 
sections 111 to 121, both 
(Exactly the same.) 
17-807—Sections 87 to 96, both inclusive. 
actly the same.) 
17-808—Sections 87 to 96, both inclusive; and 
+ + 93 and 94 in particular. (Exact- 
ly the same.) 
17-809—Sections 87 to 96, both inclusive. (Ex- 
(Ex- 


Powers of sewerage cor- 


Irrigation corporations. 
Powers of irrigation cor- 


Eminent Domain. 
Water rates. 
Power or irrigation cor- 


(Ex- 
(Ex- 
(Ex- 
(Ex- 
(Ex- 


both inclusive. 
both inclusive. 
both inclusive. 
both inclusive. 
both inclusive. 


and 
inclusive. 


(Ex- 


actly the same.) 
17-810—Sections 87 to 96, both inclusive. 
actly the same.) 
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“Well Done, Gene”’ 


The Journal of the Bar Association came into being in August, 1932. 


It was conceived largely in the mind of W. E. Stanley, and from its be- 
ginning his name has appeared at its mast head as Editor-in-Chief. Under his 
able management the Journal has become a publication of interest and of 
value to the members of the Association. 


We regret to announce that Mr. Stanley has felt it necessary to relinquish 
his duties as Editor-in-Chief of our publication and we feel sure that every 
subscriber will join us in our regrets. 


The reason given by Mr. Stanley for his resignation was press of other 
activities and since this is a stock excuse, particularly for the lawyer, we have 
investigated these activities. We hoped to be able to minimize them and per- 
suade Mr. Stanley to continue as editor. We found his legal interests so varied 
and his work so voluminous, particularly in connection with the American 
Bar Association Committees, as to be incredible . . . 
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He is a member of the Council of Legal Education and Admission to 
the Bar, which is charged with the obligation of ascertaining whether law 
schools which seek approval by the A.B.A. are qualified. 


He is a member of the Council of Bar Organization Activities, which 
considers paramount problems arising out of the activities of state and local 
bar associations throughout the country and requires considerable study and 
time in the attendance of its numerous necessary meetings. 


A still more extensive work is that of Chairman of the Committee on 
Advanced Legal Education of the American Bar Association, which com- 
mittee creates and sets up Institutes for the further education of practicing 
lawyers. The work of this committee is of far greater magnitude than is 
generally known and the labors of Mr. Stanley and his co-committeemen has 
resulted in instruction for more than 20,000 lawyers in the past year. 


To participate in the work of the Conference of Commissioners on Uni- 
form State Laws and. numerous of its law drafting sub-committees to which 
he is assigned, he is required to be in attendance for a week prior to the an- 
nual meeting of the American Bar Association. 


From a date early in its lifetime, the American Law Institute has de- 
manded and received from Mr. Stanley much of his time and earnest service 
and his contributions to the Institute stand as valuable though unmarked 
memorials to his industry. 


Every Kansas lawyer who has ever attended a meeting of the State Bar 
Association knows that for more than eighteen years, “Let Gene do it,” is the 
action most frequently taken by the association. As a clearing house for ideas, 
complaints, activities, plans, laws, legislation, and everything near to the hearts 
of Kansas lawyers, W. E. Stanley, Secretary, has functioned efficiently and 
well. 


In addition to all these time-consuming, energy-exhausting, gratuitous 
jobs, Mr. Stanley has not slighted his extensive private practice in Wichita. 
It becomes increasingly apparent, however, that if he is to keep pace with its 
growth, he must give over some part of his other activities and all of us will 
regret but not condemn his contemplated resignation as Secretary of the Bar 
Association of the State of Kansas. 


A vacancy exists in the Executive Council. Why is it not appropriate 
that Gene be named to fill it, that he may become President of the Association 
which he has so faithfully served? Thus could the membership most fittingly 
recognize his efforts with a concrete “Well done, Gene.” 














REcENT DEcIsIons 


Recent Decisions 


DAMAGES—Damnum Absque Injuria—Vanity, All Is— 
(Hogan v. Santa Fe Trail Transportation Co., 148 Kan. 720, 85 P. (2d) 28, 1938.) 


Comes now the plaintiff into court, irreparably ill 

Of a stiffened little finger which deracinates her skill 

As a fiddler. She is sore of heart, for lo! she’s been deprived 
Of her virtuosic artistry, the source whence she derived 

All her pleasure and her happiness, her joy and ecstasy; 
Comes she seeking compensation for the loss of her esprit. 


Vanity of vanities, all is vanity. 


The jury weigh, in their nice scales, the quantum of her hurt, 
Awarding her a verdict not designed to disconcert 

Appellate minds, but rather to assuage her galling grief. 

(And that was just. Aye, that was fair, and we had just as lief 
The story ended here; but no—there’s more iniquity 

To tell of what befell our former fiddle devotee. 


Vanity of vanities, all is vanity.) 


Say all but two of our high court: “We cannot speculate 
(Albeit we do little else)—not here, at any rate; 

Now had you lost a leg or two, or suffered a miscarriage, 

Or been deceived by promises of seasonable marriage, 

Or been defamed in public place by some profanity, 

Why then we’d know exactly what your loss was going to be.” 


Vanity of vanities, all is vanity. 


“The scales that measure mental anguish with exactitude 
Are not equipped to weigh your loss—or so we have construed 
The law. What’s more, you see, de minimis non curat lex, 
We can’t consider broken hearts the same as broken necks. 
Ecclesiastes, 2:1, 8, is our authority; 

All earthly pleasures, ’tis there told, are simply vanity.” 

Vanity of vanities, all is vanity. 

But Hear! Two doughty justices now voice dissent, in part, 
For they decry the bitter blow their brethern deal to Art. 
Speak they: “The plaintiff needs must move to mitigate her woes— 
With practice she can learn to play the fiddle with her toes; 
And meanwhile we'll inveigh in vain against this foul decree, 
But leastwise we'll upset our colleagues’ smug urbanity.” 
Vanity of vanities, all is vanity. 


“Since plaintiff is bereft of happiness, beyond dispute, 

And since the Constitution guarantees the free pursuit 

Of Happiness, this Court cannot deny just retribution 

And thus ignore the Bill of Rights and flaunt the Constitution. 
Abhor all music if you will, but still you must agree, 

Any pleasure gleaned from fiddling is a Civil Liberty.” 


Vanity of vanities, all is vanity. 
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“Our brethren aren’t relying quite so much on The Almighty 

As on Brick-Co. versus Gollar, Indiana, 1890. 

Such precedents are far too old to warrant our esteem. 

(The former’s overruled—Ecclesiastes 3:13.) 

We hold enjoyment is the goal of all humanity— 

That loss of fiddling pleasure is compensable per se.” 

Vanity of vanities, all is vanity. —Patterhardt. 


EMINENT DOMAIN—Appeal from Condemnation Award—Bond—Sufficiency— 


In two recently decided cases, Russell v. State Highway Commission and Stephens 
v. State Highway Commission, both of which are reported in 146 Kan. 634, 73 P. 2d 29, 
and again in 147 Kan. 279, 77 P. 2d 189, a new and interesting question arose in regard 
to the sufficiency of appeal bonds in appeals from condemnation awards. In Ballen- 
tine’s law dictionary an appeal bond is defined as an undertaking in the amount and 
form prescribed by statute which the statutes of the various states have required to be 
filed by the appellant as a prerequisite for the perfection of an appeal or writ of error. 

The facts are these, the landowners in each of these cases being dissatisfied with the 
amount of the appraisal in their respective cases, each filed a notice of appeal and an 
appeal bond with the clerk of the district court. Their cases were tried separately by a 
jury and verdict was returned and judgment rendered thereon for the landowner for 
amounts much larger than the appraisal. The court later heard and overruled a motion 
of the state highway commission to vacate the judgment and dismiss the appeal because 
the court was without jurisdiction of the subject matter, because no sufficient bond had 
been filed or given as required by law. On appeal to the supreme court the judgments 
rendered in the district court were reversed and the causes were remanded with direc- 
tions to vacate the judgments and dismiss the appeals in both cases, for the reason that the 


appeal bonds given in each case were not as required by statute and therefore did not 
confer jurisdiction on the district court to hear these appeals. 

General Statutes 1935, 26-101, provides that all corporations except railroads and in- 
terurban railway corporations which shall exercise the right of eminent domain— 


“ 


. - Shall present to the district court of the county wherein the land is situated, 
or to the judge thereof, a petition setting forth the purpose for which the land is 
sought to be acquired, a description of each lot and parcel of ground and the name 
of the owner of each lot and parcel of ground as shown by the records of such 
county. The court or the judge thereof shall examine said petition and determine 
whether the petitioner has the power of eminent domain and whether said lands 
are necessary to its lawful corporate purposes, and if found in the affirmative, such 
finding shall be entered in the record and the court thereupon shall appoint three 
disinterested householders of said county to view and appraise such lots and parcels 
of ground. Such appraisers shall take an oath to well and truthfully make such 
appraisals and shall report their appraisement of each tract in writing, under oath, 
to the said court or judge thereof, and the same shall be filed with the clerk of 
the district court.” 


The next section of the statute provides for an appeal from such appraisal in the fol- 
lowing language: 


“If the petitioner or the owner of any lot or parcel of ground so condemned 
shall be dissatisfied with the appraisement thereof, he shall, within thirty days, 
file a written notice of appeal with the clerk of said court and give bond for the 
costs thereof, to be approved by said clerk, and thereupon an action shall be docketed 
and tried the same as other actions.” (G.S. 1935, 26-102.) 


The more important parts of the bond given in the Stephens case, No. 33,482, were 
as follows: the first paragraph in the usual form of a bond contains this provision— 


. . in the penal sum of fifty dollars ($50), to the payment of which well and 








Recent Decisions 275 


truly be made, we hereby bind ourselves, our executors, and administrators firmly 
by these presents.” 


The bond then speaks of the landowner feeling himself aggrieved by the award and 
attempts to appeal, and the last paragraph of the bond is as follows: 


“Now, therefore, if the said John S. Stephens shall prosecute his appeal to 
effect and without necessary (sic) delay and if judgment rendered against him on 
appeal will satisfy such judgment and costs, then this obligation to be null and 
void, otherwise to be and remain in full force and effect.” 


The bond given in the Russell case, No. 33,481, is the same as the above in form 
and sufficiency. 

It can plainly be seen that a bond such as this does not comply with that required 
by G.S. 1935, 26-102, for it is not “a bond for the costs thereof” but is merely an obliga- 
tion to satisfy a judgment and costs, and then only to the extent of fifty dollars. 

Now comes the true question in dispute. What is the effect of the legal proceedings 
which were based in part upon the filing of this defective bond and what construction 
should be placed upon the statute requiring a bond to secure the costs of the appeal. 
Because of a lack of cases in point the supreme court at the first hearing relied mainly 
for support of their decision on analogous cases decided by the supreme court in which 
citics had exercised their right of eminent domain and appeals were taken, from the 
awards of the appraisers appointed by the city officials, to the district court, as allowed 
by G.S. 1935, 12-634, which refers to procedure in justice of peace courts G.S. 1935, 
61-1002, which is similar in the requirement of a bond to secure the costs of the appeal. 

Jensen v. City of Chanute, 146 Kan. 162, 68 P. 2d 1080, is one of these analogous 
cases upon which the court relied. In this case the city was desirous of changing the 
grade in front of certain property. The city appointed appraisers who assessed damages. 
The property owner affected thereby appealed to the district court, complaining of the 
inadequacy of the award. A bond was given “in the sum of two hundred and fifty 
dollars ($250) to secure the costs of this appeal.” G.S. 1935, 61-1002 in part reads: 


“The party appealing shall file a good and sufficient bond in the court from 
which the appeal is taken to secure the costs of the appeal. . . .” 


The court held in this case that such a bond was not sufficient to comply with the 
statute, and since the right of the district court to hear the appeal is created solely by 
statute it must be strictly complied with before jurisdiction is conferred; and, since the 
district court did not have jurisdiction of the subject matter then it followed that the 
motion to file an amended bond was rightly overruled, and that the appeal should be 
dismissed. 

Auto Trunk Co. v. Hahn, 138 Kan. 36, 23 P. 2d 585; Ohio Hydrate & S. Co. v. 
Underhill Co., 141 Kan. 213, 40 P. 2d 337; Morse v. Schaake, 141 Kan. 473, 41 P. 2d 
1009; Owen Fields v. A. Hinkel Co., 143 Kan. 184, 53 P. 2d 496; are all similar to the 
case of Jensen v. City of Chanute, supra, in which defective bonds were held insufficient 
to confer jurisdiction upon the district court, and motions to dismiss the appeals were 
upheld. In Culp v. Feyh, 137 Kan. 854, 28 P. 2d 734, in the same kind of an appeal 
it was held that a deposit of cash “is insufficient to constitute an appeal bond.” 

A bare majority of the court at the original hearing held that an appeal bond for 
a definite sum, thus limiting liability to that sum, was not a bond to secure the costs of 
the appeal as required by statute; and, when the statute is not complied with the appellate 
court does not have jurisdiction of the subject matter and the appeal should be dis- 
missed, even though the appeal is heard in the same court which originally appointed 
the appraisers. 

On rehearing, however, this decision was reversed and the court held that such a 
bond although defective did not deprive the district court of jurisdiction of the action. 
The reasons for such a reversal were set out by the court in Glover v. State Highway 
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Commission, 147 Kan. 279, 77 P. 2d 189, which was decided just prior to the rehearing 
of the Stevens and Russell cases. 

There are three separate statutory provisions for appeal bonds. One, G.S. 193s, 
26-102, provides for appeals in such cases as the one now in discussion. A second, GS. 
1935, 60-2401, is the bond required generally in any civil action. The third, G.S. 1935, 
61-1002, provides for appeals from city courts to the district court. The supreme court, 
as already pointed out, has repeatedly held that under G.S. 1935, 61-1002, an appeal bond 
limiting liability thereon to a definite sum does not confer jurisdiction upon the district 
court. These were the cases relied upon at the original hearing to support the majority 
opinion. But on rehearing the court said that this statute was not applicable because it 
was passed eight years after G.S. 1935, 26-102, and therefore was merely for the pur- 
pose of providing for appeals from city courts to the district courts, and did not obtain 
when the entire proceedings were in the district court. 

In Glover v. State Highway Comm., supra, the court fell back upon the cases con- 
struing G.S. 1935, 60-2401, which provides for an appeal bond in any civil action. The 
court in Simpson v. Rice, 43 Kan. 22, 22 Pac. 1019, in construing this statute said that 
an appeal bond in the penal sum of fifty dollars was not void for that reason. Obertino 
v. Mining Co., 87 Kan. 297, 299, 124 Pac. 172, and Farmer v. Warner, 64 Kan. 878, 68 
Pac. 1127, both held that certain defects in the wording of the bonds did not affect the 
jurisdiction of the court. 

It is notable that G.S. 1935, 26-101, 26-102, which concerns condemnation awards, 
provides for an appeal or trial of the issue of damages only. To say that the district 
court, prior to an appeal from the decision of the appraisers, had no jurisdiction of the 
parties or the subject-matter is to completely overlook the provisions of G.S. 1935, 
26-101, which authorizes the judge of the district court to determine if the petitioner 
has the power of eminent domain and, if so, to appoint appraisers. Can it be said that 
prior to the appeal when the district court appointed appraisers, who handed down the 
condemnation award, the court never obtained jurisdiction of the parties or of the subject 
matter? The statute which provides for the appeal bond says, “and give a bond for the 
costs thereof, to be approved by said clerk.” Is the fact that the clerk approved the 
bond to have no significance? Why should the statute make it the official duty of the 
clerk to approve the bond if it later may be held void and deprive the court of jurisdic- 
tion after such approval has been given? The answer, apparently, is that jurisdiction 
was obtained in the first instance at the time the appraisers were appointed, and the 
defective bond did not deprive the court of jurisdiction of the appeal. 

If this be the true construction to be placed upon the statute then it follows that the 
filing of the appeal bond is not that which confers jurisdiction upon the district court, 
but that it is merely a safeguard to the rights of the appellee which may be complied 
with by amending the bond to follow the statute any time during the appeal and before 
final decision. 


Avex M. Fromme, Washburn Law School, ’39 
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Notes and Comment 


CONSTITUTIONALITY OF A STATE TRANSPORTATION TAX APPLIED 
TO PIPE-LINE COMPANIES 


Several states have considered the possibility of state taxation of the transportation of 
oil and gas in so-called gathering or feeder lines. It has been suggested that such a tax 
is preferable to a severance tax in that it would compel payment by pipe-line companies 
of their just share of the state tax burden for their privilege of local activity. A severance 

1 would fall on the local producing industry, which is already subjected to a sub 
tax P’ g y ; y 2 
stantial tax burden. The proponents of the transportation tax feel that any additional 
tax burden should be imposed on the transportation activity. 

This discussion is limited to the constitutional validity of a state transportation tax 
on the local gathering by pipe-lines of oil and gas. Such a tax would be measured by 
the volume of oil transported from the producing wells through a network of gather- 
ing lines to the high-pressure trunk transport lines. The tax would be levied on the 
local gathering of all oil and gas produced within the state irrespective of whether its 
destination be within or without the state.” 

The problem is whether the activity of gathering oil and gas by pipelines is such 
an interstate activity as to be protected by the federal commerce clause, Art. I, Sec. 3, 
Cl. 8, of the United States Constitution and therefore not subject to the state taxing 
power. It is clear that the state can tax an activity purely local in nature.* It is sug- 
gested that in the light of recent decisions by the Supreme Court of the United States 
that such activity is a purely local phase of interstate commerce and therefore that state 
taxation of such activity would not be in contravention to the commerce clause. 

In 1921, a tax similar to the one here being discussed was challenged in the case of 
Eureka Pipe-Line Company v. Hallanan.* \n that case the State of West Virginia had 
imposed a tax on the transportation of crude oil through the complainant’s network of 
gathering lines measured by the amount of oil produced from wells within the state. 
There the large bulk of the oil flowing through the gathering lines was ultimately de- 
livered to destinations outside the state through the pipeline company’s high-pressure 
trunk transport line. The question before the Court was “whether the tax can be laid 
upon the whole product of the state upon which was imposed the gathering charge.” 
The Court, in holding the tax void, said, “A tax to be valid must not in its practical 
effect burden interstate commerce. It appears to us as a practical matter that the trans- 
mission of this stream of oil was interstate commerce from the beginning of the flow . . .” 
In effect the decision held that interstate commerce began when the oil left the producing 
wells and entered the gathering lines through which it flowed to the interstate high- 
pressure trunk transport line, being viewed as a continuous uninterrupted movement. 
In a dissenting opinion by Justice Clarke, joined by Justice Pitney and Justice Brandeis, 
it was argued “that (as) this transportation of oil over approximately four thousand 
miles of ‘gathering’ lines in the state to the trunk line was a local shipment, as the 

1. A severance tax is levied on the right to sever natural resources from the soil; the tax being 
based on the gross cash market value, or some other measure, of the total production. An example 
of one of the earlier severance taxes was passed under authority of an amendment to the constitu- 
tion of the State of Louisiana in 1921 wherein a tax of three per cent on the gross cash market value 
of total production was levied on producers of oil and s. This tax was sustained by the Supreme 
Court of Louisiana in Gulf Refining Company v. McFarland, 154 La. Ann. 251, 97 So. 433 (19238) 
and by the Supreme Court of the United States in Gulf Refining Company v. McFarland, 264 U.S. 
578, 44 8. Ot. 402, 68 L. ed. 856 (1924). See also Comp. Laws, 1929, Mich. Sec. 3604; 1931 Stat. 
Supp. Ark., Sec. 9793d. 

_ 2. A question of state legislative policy, with which this discussion is not concerned, would 
arise in view of the possible continuance of federal taxation of petroleum transportation of pipe-line 
companies. For such a statute see 26 U.S.C.A., Sec. 1420 et seq. note. Sec. 731 (a) of the Revenue 
Act of 1932 (as amended June 16, 1933, c 90, Sec. 212, 48 Stat. 206) ‘‘(a) There is hereby imposed 
upon all transportation of crude petroleum and liquid products thereof by pipe lines originating on 
or after the 15th day after or before July 1, 1935. 

**(1) A tax equivalent to 4% of the amount paid on or after the 15th day after date of enactment 
of this Act, for such transportation, to be paid by the person furnishing such transportation.’’ 
(Amended: Res. June 28, 1935, ¢ 1933, 49 Stat. 431, amended by inserting dates 1937 in lieu of 


dates 1935. By resolution of June 29, 1937, ¢ 402, 50 Stat. 358, amended by inserting dates 1939 in 
lieu of dates 1987.)’’ 


8. Champlain Realty Co. v. Town of Brattleboro, 260 U.S. 366, 43 S. Ct. 146, 67 L. ed. 309 (1922). 
4. 257 U.S. 265, 42 8S. Ct. 101, 66 L. ed. 227 (1921). 
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parties all declared it to be, I think the state should be permitted to impose a reasonable 
license or occupation tax upon the company engaged in such extensive state activity, 
measured by the volume of such traffic.” 

The same tax as applied to the transportation of gas was also held to be uncon- 
stitutional in United Fuel Gas Company v. Hallanan5 

It is well settled that goods and products being collected or prepared for exporta- 
tion from a state do not enter interstate commerce until actually delivered to the inter- 
state carrier for transportation out of the state. In Coe v. Errol’ logs were hauled to 
Errol, New Hampshire, for the purpose of sliding them into the Androscoggin River 
for transportation to Lewistown, Maine. While the logs were held in a boom at Errol a 
tax was assessed by the selectmen of said town. The Supreme Court of the United States, 
in upholding the tax, held that “when the products of the farm or the forest are collected 
and brought in from the surrounding country to a town or station serving as an entrepot 
for that particular region, whether on a river or a line of railroad, such products are 
not yet exports, nor are they in the process of exportation, nor is such exportation begun 
until they are admitted to the common carrier for transportation out of the state to 
the state of their destination, or have started on their ultimate passage to that state.” 

The decisions of the United States Supreme Court in the so-called “distribution 
cases” have recognized a phase of interstate commerce, local in nature, which is subject 
to state regulation. In Public Utilities Commission v. Landon® the appellant pipe-line 
company owned pipe lines extending from Oklahoma into Kansas and Missouri. Gas 
was transported into these states in interstate commerce, the company’s interstate pipes 
connecting with the pipes of local distributing companies, who sold gas to local con- 
sumers. The Supreme Court upheld the action of the state public utilities commission 
in setting rates at which the gas was sold by the interstate gas company to the local 
distributing company and the rates charged the consumer by the local distributor, saying, 
“Interstate commerce ended when the gas passed into the local mains.” The interstate 
pipes of the appellant company were directly connected with the pipes of the local 
distributing company and the gas flowed in an uninterrupted and continuous movement 
from the appellant’s interstate pipe lines through the local distributor’s system to the 
consumer’s burner tips. The pressure used in the interstate line was reduced as the 
gas flowed into the local distributor’s pipes. A similar situation was before the Supreme 
Court of the United States in the case of Pennsylvania Gas Company v. Public Service 
Commission.2 The question involved was whether or not the public service commission 
of New York could set rates at which the appellant company furnished gas to residents 
of Jamestown, New York. The gas company piped gas from Pennsylvania into New 
York where it distributed gas to the local consumer by means of its own distribution 
system. The appellant contended that such attempted state action was invalid because 
it would impose a burden on interstate commerce. The Supreme Court sustained the 
validity of the state regulatory power. The decision recognized that the transmission and 
sale of gas produced in one state and transported by pipe lines to consumers in another 
state was interstate commerce. However, the Court laid down the rule that the regula- 
tion of rates in question was imposed upon an activity of interstate commerce local in 
nature and therefore not within the purview of the commerce clause. The Supreme 
Court stated that “it (the state regulatory power) extends to those matters of a local 
nature as to which it is impossible to derive from the constitutional grant an intention 
that they should go uncontrolled pending federal intervention.” The Court conceded 
that local regulation may affect interstate business but that such effect “does not prevent 
the state from making such regulation of a reasonable character.” A similar regulation 
~~ 6, 257 U.S. 277, 42 S. Ct. 105, 66 L. ed. 234 (1921). This case was decided on the same day 
as was the case of Eureka Pipe-Line Company v. Hallanan, Supra note 2. 

. Coe v. Errol, 116 U.S. 517, 6 S. Ct. 475, 29 L. ed. 715 (1886); Oliver Mining Company v. 
Lord, 262 U.S. 162, 43 S. Ct. 526, 67 L. ed. 929 (1923); Hope Natural Gas Company v. Hall, 275 
U.S. 284, 47 S. Ct. 639, 71 L. ed. 1049 (1927); Kidd v. Pierson, 128 U.S. 1, 9 S. Ot. 6, 32 L. ed. 
346 (1888); New York ex rel Pennsylvania Railroad Company v. Knight, 192 U.S. 21, 24 8. Ct. 202, 
48 L. ed. 325 (1904). 

7. Supra note 6. 


8. 249 U.S. 236, 39 S. Ct. 258, 63 L. ed. 577 (1919). 
9. 252 U.S. 223, 40 S. Ct. 279, 64 L. ed. 434 (1920). 
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was upheld by the decision of the Supreme Court of the United States in Missouri v. 
Kansas Natural Gas Company.’© The decision recognized that “the business of supplying, 
on demand, local consumers is a local business, even though gas be drawn for distri- 
bution directly from interstate mains; and this is so whether the local distribution be made 
by the local company or by the interstate transporting company; in such case the local 
interest is paramount and the interference with interstate commerce, if any, is indirect 
and of minor importance.” In East Ohio Gas Company v. State Tax Commission" the 
appellant company attacked the validity of an Ohio excise tax levied on the privilege 
of carrying on business within the state measured by the income derived in Ohio by 
the appellant from the sale of gas imported into the state and distributed for sale. The 
Supreme Court established in its ruling that a state may require payment of an occupa- 
tion tax by one engaged in both intrastate and interstate commerce, but that the exaction 
to be valid must be imposed solely on the basis of the intrastate business. It must appear 
that one engaged exclusively in interstate commerce would not be subjected to the tax. 
The United States Supreme Court in Southern Natural Gas Corporation v. Alabama‘ 
upheld a franchise tax which had’ been interpreted by the Supreme Court of Alabama 
to be a prerequisite to the transaction of business within the state as applied to the 
appellant pipe-line company which purchased gas in Louisiana and Mississippi and trans- 
ported it in continuous movement into Alabama. The tax was levied at a rate of two 
dollars on each thousand dollars of actual capital employed within the state. The de- 
cision stated that while the gas which the appellant company sold was brought in from 
another state, the activity carried on in Alabama was of a local nature.!* 

The Supreme Court of the United States in determining whether the NRA Code 
was a valid federal regulation as applied to the local poultry distributing industry in New 
York City held that poultry which had arrived in New York City for distribution to 
local retailers was no longer in interstate commerce, the interstate flow having ceased at 
the city gate.'4 In Carter v. Carter Coal Company'® the question for determination was 
the validity of a similar code applied to the bituminous coal producing industry. The 
decision, after reaffirming the reasoning in the Schecter case,!* held that the coal in 
question had not begun its trip in interstate commerce. The decision further stated that 
the difference between cases wherein goods cease to move in interstate commerce and 
those cases where such flow had not begun was not one of substance but that the applicable 
principle was the same. “The difference is without significance. The federal regulatory 
power ceases where interstate commercial intercourse ends; and correlatively the power 
does not attach until interstate intercourse begins.” The Court restates a limitation on 
federal regulatory power laid down in the Schechter case!” “that if the commerce clause 
could be construed to reach transactions having an indirect effect on interstate commerce 
the authority of the state over its domestic concern would exist only by sufferance of 
the federal government, and that on such a theory even the development of the state’s 
own commercial facilities would be subject to federal control.” 

It would seem in view of these recent interpretations in decisions by the Supreme 
Court of the United States that there is no difference in principle between the situations 
where oil and gas flowing in interstate commerce is delivered to a local company for 
distribution or is locally distributed by the interstate transporting company and the ac- 
tivity where oil and gas is gathered by means of gathering or feeder lines for interstate 
shipment. The former is a local activity at the end of an interstate journey while the 
latter is a local activity at the beginning of an interstate journey. Both activities are of a 

10. 265 U.S. 298, 44 S. Ct. 544, 68 L. ed. 1037 (1924). 

11. 2883 U.S. 465, 51 8. Ct. 499, 75 L. ed. 1175 (1931). 

12. 301 U.S. 148, 57 S. Ct. 696, 81 L. ed. 970 (1937). 

13. Of. International Shoe Company v. Shartel, 279 U.S. 429, 49 S. Ct. 380, 73 L. ed. 781 (1929); 
Hump Hairpin Company v. Emerson, 258 U.S. 290, 42 S. Ct. 305, 66 L. ed. 622 (1921). 

1800 taseshe Schechter Poultry Company v. United States, 295 U.S. 495, 55 S. Ot. 837, 79 L. ed. 

15. 298 U.S. 328, 56 S. Ot. 855, 80 L. ed. 1160 (1936). 


16. Supra note 14. 
17. Supra note 14. 
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nature so peculiarly local as to call for a conclusion that they fall within the state’s power 
to regulate and tax. 
Wiruam W. Cocurans, '39 
E. Kerr Bearp, ’40 
Cuarues M. Cassex, ’40 
Frank W. THompson, ’40 
University of Kansas, School of Law. 


FINDINGS AND CONCLUSIONS WHERE A JURY IS WAIVED 


This discussion is confined to the principles involved in actions at law where the 
parties though entitled to a jury trial have waived that right and proceeded with the 
court sitting as judge and jury. 

Under rule 52a of the New Federal Rules the obligation of the court to state sep- 
arately its findings of fact and conclusions of law is made mandatory in every case. 

In the state courts, by statute, the duty arises only after timely requests by one of 
the parties to the action.! Where such a request has been made and the court declines 
to make the statement, such refusal is reversible error, as the courts treat the statutes 
as mandatory. Such a request must be made before the court announces its general 
findings, or before the filing of such judgment, or the court need not comply therewith? 

In the absence of such a request, a general finding by the court for either party is 
the equivalent of a general verdict by a jury.‘ The findings of the court are presumed 
to cover all facts necessary to sustain the judgment rendered.’ Although such findings 
of fact by the court should go no further than to cover the material facts established 
by the evidence,® it is not error for the court to make findings of evidentiary facts as well 
as ultimate facts where the parties have requested it.’ Findings of fact made by the court 
will be affirmed on appeal unless it is shown that such findings were manifestly wrong.’ 
Where the trial court’s judgment was rendered on oral evidence, the findings on such 
evidence are conclusive.® 

Although the court, on timely request, must make specific findings of fact,!° in 
Kansas, it need not answer special interrogatories submitted by either party.1! Other 
states merely require that the findings of fact be stated separately from the conclusions 
of law.!2 The court may on its motion make findings,!* but some states hold that such 
findings may not be considered on appeal.!4 

The credibility of witnesses, the weight to be given their testimony, and the reason- 
able inferences to be drawn therefrom, are not reviewable on appeal, as the trial court 
is the sole judge thereof.'5 

Lawrence E, CurisTENSON, '39 
University of Kansas, School of Law. 
‘aad Kan. G.S. 1935, § 60-2921. Neb. 0.8. 1929, § 20-1127. Okla. 0.8. 1921, §556. Mo. R.S. 1929, 
2. In re Riddle’y Estate, 165 Okla. 248, 25 P. (2) 763 (1933). Nordman v. Johnson, 94 Kan. 
iy png nae (1915). Painter v. Prudential Ins. Co. of America, 228 Mo. App. 576, 71 S.W. 

8. Etchen v. Texas Co., 82 Okla. 62, 199 Pac. 212 (1921). Austen v. Diffendaffer, 96 Neb. 747, 
148 N.W. 907 (1914). 

4. Ayers v. Atlas Ins. Co., 242 N.W. 604 (Neb. 1932). Baldwin v. Schonhoff, 50 S.W. (2) 669 
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EFFECT OF ADMISSION ON RIGHT TO OPEN AND CLOSE 


“The right to make the first opening statement, to produce the first evidence, and 
to make the final closing argument generally are incidents which accompany the burden 
of proof.”! The rule is laid down clearly in Park v. Ensign,? as follows: “The test is 
against whom would judgment be rendered if no evidence were introduced; that party 
has the right to open and close.” 

The importance of the right to open and close, offering the psychological advantage 
that is attributed to it, seems to be dwindling in the eyes of the courts so far as it is 
ground for reversal if denied. In Thompson, Law of Trials, it is stated as settled law in 
most jurisdictions that denial of the right is substantial error. Accord, Degan v. Tufts.4 
However, time has shown a change of attitude and now, “the prevailing view is that the 
right to open and close is a mere question of trial practice,”"® and within the discretion 
of the trial court. The trend is marked in Kansas as shown in Bank v. Brecheisen,® 
where the court says, “It is a modern tendency of courts to attach less importance to 
the phrase ‘burden of proof’ than was formerly the case, in so far as it is supposed to 
relate or affect the order in which the parties shall offer their evidence upon a given 
issue. Much is left to the discretion of the trial court, and this is especially true where 
the trial is by the court.” Bank v. Brecheisen’ is cited with approval in Boutross v. In- 
surance Co.,® in support of a refusal to reverse on ground that right to open and close 
had been denied appellant. The wording of G.S. 1935, 60-2909 incorporates this dis- 
cretionary power of the trial court into the code, “the trial shall proceed in the following 
order unless the court for special reasons otherwise directs.” 

If an admission by: the adverse party shifts the burden of proof to his shoulders to 
the extent stated in Park v. Ensign® generally the right to open and close would be with 
the party making the admission, but it should be kept in mind that it is a matter of 
discretion and only abuse of the discretion would necessarily result in substantial error. 
Admitting a cause of action but not the amount of damage would not entitle defendant 
to the right to open and close.!° This appears to be consistent with Park v. Ensign." 

The time at which an admission must be made to entitle a party to the right and 
whether it should be made orally or in writing varies with the jurisdiction.1* An admis- 
sion anytime before the trial is sufficient to entitle the party making the admission to the 
right to open and close, as stated in Murchison v. Nies,!* “There is nothing substantial 
in the claim that appellant was entitled to the opening and closing of the case, as an 
averment of partnership which was denied under oath, was expressly admitted by ap- 
pellees before the trial begun.” (Italics ours.) This raises the question whether Kansas 
would refuse to give the same effect to admissions made after the trial began as was 
done in Price v. Seiger,4 and whether admissions should be in writing. 


Bit House, *39 
University of Kansas, School of Law. 


ADMISSIONS TO PREVENT CONTINUANCE 


At Common Law the authorities did not agree as to whether it was necessary for 
the adverse party to admit the truth of the facts expected to be proved by absent wit- 
nesses in order to prevent the continuance of an action on account of the absence of 
witnesses or whether it was only necessary to admit that the witnesses, if present, would 
testify as alleged. However the weight of authority seems to be in favor of the latter 
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rule.! The question is now largely governed by statute. The Kansas Supreme Court at 
an early date adopted a rule similar to one which is now embraced in a statute? which 
provides that a motion for continuance on account of an absent witness must be accom- 
panied by an affidavit setting forth the facts which such witness will prove; and that if 
the adverse party will consent that on the trial the facts alleged in the affidavit shall be 
read and treated as the deposition of the absent witness, or if the adverse party will 
consent that the facts alleged in the affidavit shall be taken as true in relation to other 
evidence, no continuance shall be granted. 

Little controversy has arisen in the application of the Kansas statute to civil cases 
and its validity has been upheld consistently. The above statute has properly been held 
applicable to criminal actions‘ under the statute which provides that continuances may 
be granted to either party in criminal cases for like causes and under like circumstances 
as in civil cases.5 While the Kansas Court has held the statute applicable to criminal 
actions without an elaborate discussion of constitutional questions, in several jurisdictions 
such statutes have been held unconstitutional on the ground that they violate the cus- 
tomary constitutional provision that the accused shall be permitted to meet witnesses 
face to face and shall have compulsory process to compel the attendance of witnesses 
in his behalf.® 

It would seem elementary that once the prosecution has consented that the affidavit 
might be read and treated as the deposition of the absent witness, such consent could not 
thereafter be withdrawn, and that the prosecution could not thereafter impeach the affi- 
davit by showing that the defendant was not diligent in trying to obtain the attendance 
of witnesses, nor could the prosecution introduce evidence to prove that no such persons 
as those named in the affidavit existed. This rule was established in State v. Roark’ 
and it was further held that the prosecution could not show that the accused had good 
reason to believe that if the witnesses would have testified, their testimony would have 
been untrue; however the Court stated that the prosecution might have shown that the 
witnesses named in the affidavit were unworthy of credit if such testimony had been 
properly confined and this leads to the only difficulty the Kansas Court has encountered 
in the application of the statute: How can the contents of the affidavit be impeached? 
In State v. Bartley® the Court held that it was error to permit the introduction of alleged 
statements of the absent witness made out of court for the purpose of impeaching evi- 
dence in the affidavit, when his attention had not been called to them and when he had 
no opportunity to deny them. In State v. Morton® the Court upheld this rule but in- 
timated that specific statements in the affidavit might be impeached or contradicted by 
other witnesses, though this intimation was not necessary to the decision of the case. It 
would seem that if the attention of the absent witness had been called to the alleged 
contradictory statements, then certainly other witnesses could properly testify with refer- 
ence to them. 

The Kansas Court, in emphasizing that the statute provided only that the affidavit 
should be read and treated as a deposition, held that it was not error for the trial judge 
to refuse to instruct the jury to treat the evidence contained in the affidavit as though 
the witness had been present at the trial and, as sworn witnesses, had given the testi- 
mony from the stand.!° Where the prosecutor said in the presence of the jury that while 
he admitted that if the absent witness were present, she would testify in accord with 
the affidavit, he did not admit the truth of the affidavit, the Court held that such a 
statement was not error because it contained a correct statement of the law.!! While at 
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first blush these cases might seem contradictory, they are readily distinguishable on the 
ground that when the witness has not been before the court there has been no oppor- 
tunity for cross-examination and personal scrutiny by the jury, and hence, though the 
adverse party admits that if the witness were before the court he would testify as alleged 
in the affidavit, such an admission obviously does not put that evidence on the same 
plane with sworn testimony heard in the presence of the jury. 

The trial court, in reading the affidavit to the jury, may properly and preferably 
strike mere conclusions so that the jury receives only evidential matter.!? 


Omer G. Voss, ’39 
University of Kansas, School of Law. 


ARREST BY PRIVATE PERSON WITHOUT WARRANT 


The power which private citizens have to arrest without a warrant is an important 
supplement to our police agencies in the problem of law enforcement. That many citi- 
zens are unaware of the extent of this power is evidenced by its lack of use as well as 
by toleration of its abuse. The Kansas cases are exceedingly scarce in this particular field, 
and in order to determine the most likely rule if ever the occasion for application arises, 
research into the manner in which surrounding jurisdictions approach the problem be- 
comes necessary. 

At the common law every person, whether an officer or not, who was present when 
a felony was committed was bound by the law to arrest the felon on pain of fine and 
imprisonment.! This duty has survived the years and come down to the present intact. 
The Missouri court, in the case of State v. Albright? said, “The chief distinction between 
an officer and a private person making an arrest is that in the former case, the making 
of the arrest is a matter of duty, in the latter, a matter of right. The only exception 
where it becomes the duty of the private person to arrest is when the felony is committed 
in his presence.” 

The problem of whether or not the duty exists usually arises when a person who 
has failed to make an arrest in such a situation is charged with being an accessory after 
the fact. This particular question has been before the Arkansas court twice. In the cases 
of State v. Jones* and Stevens v. State‘ the court held that whether or not the breach of 
duty to arrest makes one an accessory after the fact is a question for the jury depending 
upon whether they believe such non-action amounts to affirmatively, harboring the crim- 
inal. In each case, the court stated, “Where a felony has been committed, the felon stands 
charged with the crime, and it is the duty of all persons who know or have reason to 
believe that he is guilty of a felony to arrest him.” This statement seems to extend the 
duty to those cases where the arresting party was not present at the tommission of 
the felony and has only reasonable grounds to believe the accused guilty, and this ex- 
tension was approved in the first mentioned case, State v. Jones. However, such an 
enlargement of the rule is not substantiated in any other decision, which confine the 
duty to those instances where the arresting party is present when the felony is committed. 

Further discussion of the power of private citizens to arrest without a warrant may 
be carried on more conveniently by dividing the general subject into divisions, each 
corresponding to the degree of crime which motivates the arrest. 

The first of these divisions has to do with the arrest for commission of a felony. 
When such a crime has been committed in one’s presence, there is not only a right, but 
a duty to arrest, as the preceding decisions show. When a person may arrest without a 
warrant for a felony not committed in his presence is not so easily determined. 


It is generally held that a person may arrest in such a situation when the felony 
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has in fact been committed and when he has reasonable grounds for believing that the 
person to be arrested has committed that felony.5 


That a felony must have been in fact committed is almost universally held,* although 
reasonable cause for believing a felony to have taken place will mitigate damages in an 
action for illegal arrest.” That a person arrested must be charged with the felony which 
has in fact been committed is equally as general a rule. From these holdings, it follows 
that the arresting party judges the crime as to whether or not it is a felony at his peril. 
It is interesting to note that the English court has held under the common law rule 
rendering a child under seven years of age incapable of committing a felony that the 
arrest of such an infant by a private person not present at the commission of the crime 
was actionable.® 


Whether a like rule would prevail today in those jurisdictions where the presump- 
tion of such incapacity is rebuttable is doubtful and no cases could be found on this 
point. The harshness of such a decision would probably curtail its application in this 
country. 


The fact that a felony has been committed having been established, it is by no 
means clear that a person may arrest one whom he has reasonable grounds to believe 
committed the crime unless the person arrested is in fact guilty. In Nebraska, Oklahoma 
and Arkansas, statutes confer the power to arrest when a felony has been in fact com- 
mitted and there is reasonable grounds to believe that the person arrested committed 
the crime, whether such person is in fact guilty or not.!° The, cases in these jurisdictions 
bear out the clear intent of the statutes.!! However, in Kansas and Missouri, where no 
such legislation is to be found, the decisions are not so definite on this question. The 
Kansas court in the case of State v. Mowry,!” held, “Where a felony has been recently 
committed the law authorizes a private citizen . . . to arrest the person who has com- 
mitted the felony.”!* At first blush, such holdings would seem to preclude a lawful 
arrest without a warrant if the party arrested is not guilty. However, such a conclusion 
is not necessary for these statements by the court are limited by the factual situations 
under examination at the time. In both cases, the party being arrested was clearly guilty, 
which is complete justification in any jurisdiction. In the former case the arrest was 
attempted while in hot pursuit, which fact also greatly enhances the power of a private 
individual. From these circumstances it is evident that any broad definition of one’s 
rights in case the person arrested was not guilty could not properly be confined to the 
statements in these cases. Since no case directly on point is available from Kansas, it is 
fairly safe to assume that Kansas will adopt the majority rule (reasonable cause) if ap- 
plication of any rule becomes necessary. 


But such is not the case in Missouri. In Pandjiris v. Hartman,! the Missouri Court 
stated, “It is the right and privilege of any citizen knowing that one has committed or 
is in the act of committing a crime to arrest the offender without waiting for a warrant, 
but in doing so, the unofficial citizen takes this risk, to wit, if it should turn out that 
the man arrested was not guilty of the crime, the citizen causing the arrest is liable in 
civil action for whatever damages the arrested man sustained in consequence of his 
arrest and imprisonment.” And further, “The only plea of justification is that the 
arrested man was guilty of the crime for which he was arrested.” The court reiterated 
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this rule in State v. Peters.!5 However, in State v. Albright,!® the Missouri court held 
that a reasonable ground for believing that the person has committed the felony is suf- 
ficient to justify the arrest. This decision, however, is limited by the facts of the case. 
The person arresting was the county attorney (a law enforcement officer), an indict- 
ment had been drawn against accused, who had learned two weeks previously that he 
was wanted, and when such officer attempted to arrest the accused, the latter Killed 
him. From the fact that the person arresting was a law-enforcement officer, it would 
seem that the rule laid down in this case would have no application to cases involving 
private citizens. Therefore the rule of the other two cases to which I have referred 
would appear to be the true one. 

A study of the practical results of each of these rules is necessary before any con- 
clusion as to which is the more satisfactory may be reached. 

In the first place, the danger to society of a felon running at large is reason enough 
in itself for justifiying the arrest of such felon by a private person without a warrant. 
This conclusion is upheld universally. Is this danger, however, sufficient to override 
the possibility of infringement upon the rights of some innocent party so as to justify 
the reasonable standard, which seems to be the majority rule today? To arrive at an 
answer to this question, the following analysis is submitted: 

To say that guilt will be the only justification for an arrest will bring about much 
hesitancy on the part of the private individual to apprehend a suspected person without 
a warrant. The time required to procure a warrant undoubtedly affords a guilty party 
further opportunity for escape, which opportunity is immaterial to an innocent party 
since he has no reason for evading arrest, anyway. This latter fact becomes important in 
our reasoning when it is remembered that the private citizen may go to a magistrate 
and procure a warrant by showing probable cause. Assuming, then, first that reason- 
able cause will bring about issuance of a warrant, and second that the individual who 
is innocent will have no reason to escape ad interim, we reach the inevitable conclusion, 
that in one way or another, a private individual may bring about the arrest of another 
through the medium of probable cause, and that practically speaking, there is no reason, 
excepting protection to himself, for making him go to a magistrate first. When the 
possibility of the escape of a guilty person is superimposed upon these conclusions, there 
is ample ground for adhering to the rule which allows a private person to arrest for a 
7 on reasonable ground that the person whom he is arresting committed such 

ony. 

It is generally, but not universally held!7 that probable cause is a question for the 
court. This rule has its origin in the common law a present day practice of the magistrate 
finding probable cause before a warrant will issue from his office. When the evidence 
is conflicting, the question is for the jury to find what facts actually existed, and apply 
their finding to what the court sets down as probable cause. Where the evidence is not 
conflicting, however, it is entirely a question of law for the court.!® The belief, in any 
case, must be based on tangible facts, and not upon mere suspicion.!® One court has gone 
so far as to hold that mere resemblance of the arrested party to the felon is not sufficient 
in itself to give rise to probable cause for believing that the person was the guilty one.?° 

Whether or not the party arresting must give notice of the grounds for his arrest 
is a question depending upon the circumstances of the case. It is generally agreed that 
where the accused has notice aliunde of the cause for arrest, no notice need be given.?# 
Such notice is of course presumed where the arresting party is present at the commission 
of the crime, or when he is in hot pursuit of the criminal.2* In State v. Mowry, supra, 
the court said, “Notice is only required to give the person an opportunity to desist from 
flight and unlawful action, and to peaceably surrender. If he necessarily knows the pur- 
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pose of the pursuit, no notice is needed.” But where the crime has been committed at 
some time in the past, and it is not evident that the party sought to be arrested has 
notice of the purpose of the arrest, notice must be given, and if it is not, the accused 
will be justified in resisting.2* Where proper notice has been given, the party secking 
to make the arrest may use that force which is reasonably necessary to make the arrest, 
even to the point of killing accused.2* It necessarily follows that even though the accused 
were not guilty of the crime for which the arrest was being made, if he resisted strongly 
enough upon proper attempt to arrest, the party seeking to detain him would be justi- 
fied in killing. The arrest, however, must be for the purpose of taking the person before 
a magistrate and will not be justified if it is merely for the purpose of gaining an in- 
dividual end.25 

The next division in the problem has to do with the arrest for a misdemeanor. 
(Since the power of a private person corresponds to that of an officer in this field, cases 
dealing with the latter will be considered where no cases could be found relating to the 
former.) 

It is generally held that a private person may arrest for a misdemeanor only when 
such crime is committed in his presence, and then the arrest must be made imme- 
diately.2® One may also arrest in order to prevent a recurrence of a breach of peace.2? 
Arrest on suspicion for a misdemeanor is unjustifiable. The Oklahoma court, in Lyons 
v. Worley,?® held that an arrest without a warrant for a past misdemeanor was illegal 
although the accused, prior to his arrest, had admitted the commission of the offense. 
The difference between the rule here and that in regard to arrest for a felony is no 
doubt due to the difference in balance between the gravity of the offense and the pro- 
tection of personal liberties. The danger of one who has committed a misdemeanor 
running at large while a warrant is being procured is not sufficient to (a) overcome 
possibility of arrest of some innocent party on suspicion and (b) overcome the possibility 
of more serious breaches of the peace in attempting to arrest the party. 

Presence, in regard to this power to arrest, is usually defined as the ability to detect 
the act, through the use of the senses, by which the crime is committed. Thus, in the 
case of Gray v. Earls,2® the Missouri court said, “It is not sufficient that a private person 
making an arrest without a warrant for petit larceny is within seeing or hearing distance 
of the criminal act, and thereby obtains knowledge of the fact, but he must also be able 
to detect it by sight or hearing as the act of the accused.” The Oklahoma court, in a 
long line of decisions dealing with arrests for liquor violations, has laid down the same 
rule. Thus, the finding of money which had previously been marked by a policeman, on 
the person of a bootlegger was not sufficient to warrant his arrest where sale of liquor 
is merely a misdemeanor;*® the hearing of a liquid “gurgling” in the kitchen by an 
officer sitting in the parlor did not authorize an arrest because there was no crime com- 
mitted in the officer’s presence;*! the driving of a car from one side of a highway to an- 
other when no other cars were near was insufficient ground upon which to base au- 
thority to search the car;* and a car parked at night on the side of the highway did 
not furnish grounds for accosting the occupants and searching the car.** Presence and 
the ability to detect the act by which the crime is committed are always necessary to 
furnish authority to arrest without a warrant. 

An interesting sidelight of this problem is presented in the case of petit larceny, 
when it is misdemeanor. If the possession of goods after the initial caption is to be con- 
sidered as continuation of the crime, it follows that the crime is still being committed at 

instant the accused is in possession of the goods, thus allowing arrest. The Okla- 
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homa court has upheld such a theory,®4 but it would appear, im such a case that a view 
of the goods would be necessary to justify the arrest. 

Some states give the private citizen no power to arrest for a misdemeanor without 
warrant, even if committed in his presence. The Louisiana court, in Girlinghouse v. 
Zwahlen,*® said, “The law does not permit a private person to deprive another of his 
liberty without a warrant when the person arrested is engaged in an act which could at 
most be an element of a misdemeanor.” Such a holding is clearly the minority, however. 

The amount of force which can be used in arresting for a misdemeanor is more 
restricted than in case of felony. In Smith v. State,®® the Arkansas court held that a 
peace officer was not bound to retreat when resisted and could use such physical force as 
was necessary, but he could not take the life of the misdemeanant or even inflict great 
bodily harm, except to save his own life or to prevent like harm to himself. If an officer’s 
right is restricted as in this case it would appear that a citizen’s right would be at least 
no greater than the officer’s. It has also been held that a private citizen has no right to 
break into a house to arrest one who is committing a misdemeanor.*? 

It is evident that the right to arrest here is far less extensive than in felony cases. 
The place of arrest, the time of arrest, and the manner in which it can be brought about 
are all modified to suit the less heinous nature of the offense. 

The last division of this topic has to do with the power to arrest without warrant 
for violations of municipal ordinance, and may be treated very briefly. As would be 
expected, judging from the gravity of the offense, a citizen’s right here is practically 
non-existent. It is generally held that he cannot arrest in such a case unless the offense 
committed amounts to at least a misdemeanor under the laws of the state,®* even though 
there is legislation to the effect that one may arrest for any offense committed in his 
presence,*® 

Eucene E. BucHanan, ’40 
University of Kansas, School of Law. 


ARREST BY OFFICER WITHOUT A WARRANT IN KANSAS 


The power of officers of the law to make arrests in Kansas is set forth in several 
statutes. Thus, the chief or a policeman in a first,) second,? or third’ class city 
is given the power at all times to make or order an arrest upon view of any offense 
being committed, with or without a process, for any offense against the laws of the state 
or ordinances of the city. By another Statute‘ constables shall have the power to ap- 
prehend on view or warrant, and bring to justice, all felons and disturbers and viola- 
tors of the criminal laws of this state, to suppress all riots, affrays and unlawful assemblies 
which may come to his knowledge, and generally to keep the peace in his proper county. 

Nowhere in these statutes is there any attempt to classify the power to arrest accord- 
ing to the crime with which the defendant has been charged. However, this subject 
must be considered under two heads: (1) the arrest of a person without a warrant by an 
officer wherein the person is charged with a misdemeanor; and, (2) the arrest without 
warrant of a person charged with a felony. ; 

The law is well settled in Kansas, that in order for an officer to make a valid arrest 
without warrant on the charge that the person arrested has committed a misdemeanor, 
the offense must have taken place in the officer’s view or presence. This rule was first 
established by the Kansas Supreme Court in Prell v. McDonald® in which the court 

34. Barclay v. U.S., 11 Okla. 503, 69 Pac. 798 (1902). 
35. 3 La. App. 720 (1926). 

36. . 182, 26 S.W. 712 (1854). 

37. Rockwell v. Murray, 6 U.C.Q.B. 412. 


88. Union Depot & R.R. Co. v. Smith, 16 Colo. 361, 27 Pac. 329 (1891). 
39. Graham v. State, 143 Ga. 440, 85 S.E. 328. Ann. Cas. 1917A, 595 (1915). 


1. Kan. G.S., 1935, c. 18, §623. 

2. Kan. G.S., 1935, c, 14, § 819, 820. 

3. Kan. G.S., 1935, c. 15, § 601. 

4. Kan. G.8., 1935, oc. 80, § 704. 

5. Prell v. McDonald, 7 Kan. 426, 1871. In re Kellam, 55 Kan. 700, 41 Pac. 960, 1895. State 
v. Dietz, 59 Kan. 576, 53 Pac. 870, 1898. State v. Bowen, 118 Kan. 31, 234 Pac. 46, 1025. 

6. Supra, note 5 
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held that the defendant, a city officer, was held liable im damages in an action for false 
imprisonment for arresting the plaintiff without a warrant on a charge of a misde. 
meanor which had not been committed in his presence. This doctrine was more fully 
expounded and clarified in the case of In re Kellam,’ in which the petitioner for a writ 
of habeus corpus, had been arrested by an officer without a warrant for the violation 
of a city ordinance. The officer claimed to have acted under authority of a Kansas 
Statute® which provided that city officers shall have the power to arrest on view of any 
offense committed, or on reasonable suspicion that the offense had been committed, with 
or without a warrant. In granting the writ, the court said: “the Constitution of Kansas 
provides that the right of the people to be secure in their person and property against 
unreasonable searches and seizures shall be inviolate.2 The power of the officer to 
arrest for misdemeanor without warrant, not committed in his presence, cannot be clothed 
with Constitutional authority. It has always been considered that an arrest for a minor 
offense without a warrant, and not in view of the arresting officer, was unreasonable and 
unlawful. If persons can be imprisoned and restrained of their liberty under such cir- 
cumstances, without a warrant, then there is no limit to police power. The Constitu- 
tion of Kansas provides that no warrant shall issue, but on probable cause, supported 
by oath or affirmation.!° Thus, if an arrest cannot be justified or made on a warrant 
resting on hearsay or mere belief, it is hard to conceive of an arrest for a petty offense 
without a warrant on mere suspicion of the offense. This element of civil liberty was 
settled long before our Constitution was written, by the Common Law.” Hence, the 
statute under which the officer in this case purported to act, was held unconstitutional 
in so far as it allowed an officer to arrest in case of a misdemeanor, without a warrant, on 
mere suspicion that the offense had been committed. 


Except in the pursuance of the command of a warrant, a sheriff has no authority to 
make an arrest for a'misdemeanor not committed in his presence; nor will the acts or 
the language of another person, which induces the officer as a reasonable man to be- 
lieve such person is guilty of a misdemeanor, authorize the officer to arrest without a 
warrant.!! And an officer who had killed a person resisting an arrest without a warrant 
for misdemeanor, not committed in the officer’s view, was held guilty of manslaughter 
in the case of State v. Dietz.!? 


The protection of the people’s liberty against unlawful arrests for misdemeanors was 
carried even further in a later case, in which the rule was laid down, that once the affray 
was over an officer may not arrest for a misdemeanor committed in his presence, without 
a warrant, where he has left the scene and later returned to make the arrest.!* 


As to the power of an officer to arrest without a warrant on the charge of a felony, 
it is to be noted that greater freedom is given to officers arresting without a warrant on a 
charge that a felony has been committed, than is in the case of arrest for a misde 
meanor. At the Common Law, arrests without a warrant were not permitted, except 
when the offense was in view of the officer, or where the person arrested was charged 
with a felonious crime, and the arresting officer had reasonable grounds to believe that 
the person arrested had committed the felony. Even though an officer may arrest a 
supposed felon without a warrant, still, the liberty of the people is so highly regarded, 
that the officer must act in good faith and on grounds of probable suspicion. Felonies 
were excepted from the rigid rule respecting arrest in misdemeanor cases, because of 
the gravity of the offense. Public safety and prompt apprehension of criminals charged 
with felonies seemed to require that such arrests should be made without a warrant on 
reasonable grounds of suspicion.’ 

. Supra, note 5. 

. Kan. G.8., 1889, § 623. 

. Kan. Const., Bill of Rights, § 15. 

. Kan. Const., supra, note 9. 

. State v. Dietz, supra, note 5. 

. Ibid, supra, note 5. 

13. In re Stilts, 74 Kan. 805, 87 Pac. 1134, 1906. See 5 O.J. 401, for discussion showing that 

at Common Law and under statutes, it is general rule that an officer has no authority whatsover to 


arrest for a misdemeanor without warrant, unless offense was committed in his presence. 
14. In re Kellam, supra, note 5 





Notes AND COMMENT 289 


The Kansas cases relating to arrest by an officer without a warrant on a charge of 
felony uniformly hold that the arresting officer need not have seen the offense com- 
mitted, but that it is sufficient that he have reasonable grounds to believe that the one 
he is arresting committed a felony. An arrest by an officer without a warrant will not 
constitute false imprisonment if the officer had reasonable grounds to suppose that a 
felony had been committed, and the one arrested did commit such an offense. 

It has been held that an injunction will not be granted to enjoin raiding officers 
from making arrests, unless they see the offense committed, or are in fresh pursuit of 
the one who has committed a felony, or unless they shall have a warrant for arrest, on 
the ground that the conditions herein asked were too restrictive on the power of of- 
ficers to arrest without a warrant in felony cases.!® It was further held that an officer 
may effect a forcible entry for the purpose of arresting one whom he has reasonable 
grounds to believe has committed a felony, even though he has no warrant.!" 

The power of an officer to arrest without a warrant has been extended by statute, 
to permit him to make an arrest in a county other than his own, without a warrant, 
provided that he has reasonable grounds to suspect the one arrested has committed a 
felony.!® 

Hersert L. Lona, 40 
University of Kansas, School of Law. 


JOINDER OF COUNTS OR OFFENSES IN AN INDICTMENT OR INFORMATION 


In Kansas nearly all criminal proceedings are brought by information although 
there is statutory provision for proceedings under an indictment by a grand jury.! The 
same rules of law apply to either the indictment or information, and the terms are used 
interchangeably. The law applicable to the content of the information differs widely 
among the several states as to the manner in which the offense or offenses may be pre- 
sented. The proper method of setting forth the offenses in one or more counts of the 
information is a problem for the prosecuting attorney under the laws off the state where 
the charge is brought. For purposes of classification the plan of the information and 
the law applicable thereto may be divided as follows: 

A. Where only one offense has been committed. 

1. Joinder of counts containing different modes of statement of the same offense. 

2. Different statements of the same offense in one count. 

B. Where more than one offense has been committed. 

3. Joinder of separate offenses of equal degree in different counts. 

4- Joinder of felonies and misdemeanors in different counts. 

5- Joinder of separate offenses in a single count. 

1. Joinder of Counts Containing Different Modes of Statement of the Same Offense 

It often happens in criminal prosecutions that it is difficult for the prosecution to 
set forth in the indictment or information the manner in which a crime has been com- 
mitted. Only testimony at the trial will develop the exact means by which the criminal 
act was perpetrated. Therefore, to meet the exigency of the proof, it is permissible for 
the state to set up different counts in the information charging the different means of 
committing the same offense.2 Thus it is permissible to charge in different counts, (1) 
Assault, battery, and killing by means of a deadly weapon, and (2) Assault, battery, 
and killing by means of hand and fist, both counts relating to the same offense of assault, 
battery and killing. The defendant can be convicted and punished upon only one of 
the alternative counts.‘ 

15. Garnier v. Squires, 62 Kan. 321, 62 Pac. 1005, 1900; Santa Fe v. Hinsdell, 76 Kan. 74, 90 
Pac. 800, 1907; Smith v. Hern, 102 Kan. 373, 170 Pac. 990, 1918; Taft v. Hyatt, 105 Kan. 35, 180 
Pac. 213, 1919; Torson v. Boehni, 134 Kan. 188, 5 Pac. (2nd) 813, 1931. 

16. Randolph v. Kensler, 95 Kan. 82, 147 Pac. 1132, 1915. 


. Ibid, note 16. 
. Torson vy. Boehni, supra, note 5, Kan. G.S. 1935, c. 62, § 605. 


. Kan. G.S. (1985) Ch. 62, § 9. 

. State v. Harris, 103 Kan. 347,175 P. 153 (1918). 
. State v. O’Kane, 238 Kan. 244 (1880). 

. State v. Harris, note 2, supra. 
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It is not error to fail to require the state to elect between two such counts, because 
an election will be required by the trial court in its discretion only when the substantial 
rights of the defendant will be prejudiced by the alternative pleading.® A general verdict 
of guilty is sufficient, and a verdict on each separate count is unnecessary, because the 
offense and punishment for each count are identical, and the defendant may be pun- 
ished for only the one offense he has committed. A motion to require the state to elect 
on which count it will stand for a conviction is the proper remedy for the defendant 
where his substantial rights are prejudiced by the alternative pleading, and a motion 
to quash the information is not proper.’ 

2. Different Statements of the Same Offense in One Count 

When an offense may be committed in one of several ways, the information may 
in a single count charge its commission in any or all of the ways which are not repugnant 
to each other.’ In State v. Hewes,® the information contained one count charging the 
defendant with murder “by hitting him with a club,” and “by shooting him.” The 
court said,!° “As the offense charged may be committed by both means, and as several 
acts connected with and forming part of the general offense may be stated in a single 
count, the objection of the defendant is not good. It has already been held that ‘where a 
murder may have been committed by different means, and it is doubtful which was 
employed, its commission by all may be charged in one count of the information, and 
proof of any one will sustain the allegation, but the means so charged in the same count 
of the information must not be repugnant.’ (The State v. O’Neil, 51 Kan. 651, 33 P. 
287.)” 

If murder “with a club,” and “by shooting” are not repugnant means of commit- 
ting murder, a question arises as to what would constitute a repugnancy. The Kansas 
Court is evidently liberal in permitting allegations of different ways of committing the 
same offense to be contained in one count, and an apparent repugnancy is not objection- 
able unless the defendant’s right’ are impaired thereby. 

3. Joinder of Separate Offenses of Equal Degree in Different Counts 

The Kansas Statutes expressly permit the joinder of counts for murder in the first 
or second degree with counts for manslaughter.!!_ However, the rule applicable to felonies 
in general was first expressed in State v. Hodges!? where the court said (syl.), “Several 
separate and distinct felonies may be charged in separate counts of one and the same 
information, where all the offenses charged are of the same general character, requiring 
the same mode of trial, the same kind of evidence and the same kind of punishment; 
and the defendant may be tried upon all the several counts at one and the same time; 
all resting in the sound judicial discretion of the trial court.”1* Under this rule, counts 
for maintaining a nuisance under the prohibitory law may be joined with other counts 
charging illegal sales of intoxicating liquors under the same law, and the same evidence 
may be used to convict the defendant on both counts at the same time.!4 Likewise in 
the obtaining of money by false representations from several purchasers of stock in an 
oil company, each offense may be set out in a separate count, and a conviction may be 
had on each of the counts that the proof sustains.!® But the value of the property charged 
as taken under one count cannot be added to the value of the property charged as taken 
under another count in order to increase the total sum taken and thereby constitute a 


” 


5. Sparks v. U.S., 90 F. (2d) 61 (1937). 

6. Wetzel v. U.S., 233 F. 984 (1916); State v. Ricksecker, 73 Kan. 495, 85 P. 547 (1906). 

7. Wetzel v. U.S., note 6, supra. 

8. Turner v. U.S., 16 F. (2d) 535, 57 App. D.C. 39 (1926); State v. Justus, 86 Kan. 848, 122 
P. 877 (1912). 

9. 60 Kan. 765, 57 P. 959 (1899). 

10. 60 Kan. 766. 

11. Kan. G.S. (1935) 62-1024. 

12. 45 Kan. 389, 26 P. 676 (1891). 

13. It is interesting to note that the cases cited in support of State v. Hodges were all mis- 
demeanor cases as later admitted by the court in State v. Warner, 60 Kan. 94, 55 P. 342 (1898). 
See: State v. Bancroft, 22 Kan. 170; State v. Chandler, 31 Kan. 201; State v. Goodwin, 33 Kan. 
538; State v. Fisher, 37 Kan. 404; State v. Emmons, 45 Kan. 397, 26 P. 679 (1891); U.S. v. 
Stilson, 254 F. 120 (1918). 

14. State v. McLaughlin, 47 Kan. 143, 27 P. 840 (1891); State'v. Compton, 94 Kan. 642, 146 
P. 1161 (1915). 

15. State v. Bell, 107 Kan. 707, 193 P. 373 (1920). 
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higher degree of crime than each sum taken alone would constitute. Where several 
like offenses are set forth in separate counts the defendant may move for an election, 
but the trial court is vested with discretion in the matter of requiring the prosecution 
to elect upon which of the several transactions it will rely for a conviction, and such 
election is to be required only in the furtherance of justice.!7 

Felonies of a kindred nature may be joined in different counts of the same indict- 
ment. Likewise misdemeanors of a similar nature may be joined in different counts of 
one information and charged together.’* Thus counts for grand larceny, and for re- 
ceiving the stolen property described in the larceny count may be joined in the same 
indictment.!® But each count must in itself state all the facts necessary to constitute 
the elements of the offense.?° 

In State v. Odle the Kansas Supreme Court held that it was permissible to join in 
different counts of the same information, counts for distinct acts of rape and incest, or 
rape and fornication, each arising from separate acts of sexual intercourse between the 
parties on different occasions.2! While each offense constituted a different transaction, 
nevertheless each of the offenses was of the same general character and required proof 
of a similar nature and the joinder was held proper. 

In State v. Thompson the defendants were charged in one count with rape of a 
girl and in the other count with robbing a man of an automobile.22 The court held that 
these counts were properly joined because they were offenses arising out of the same 
transaction wherein the defendants committed the rape and then used the automobile 
for escape. The court speaking through J. Burch said,2* “The reason for separate charges 
and separate trials fails when the acts constituting the crimes are linked together in a 
series in such manner they constitute one comprehensive transaction, and this is true 
whether or not the crimes are of the same general nature.” The court further stated that 
murder arising out of the commission of some other felony could be properly joined in 
the information with a count charging commission of the felony, even though murder 
were a capital offense and the felony only punishable by imprisonment. If two offenses 
are part of the same transaction, such as robbery resulting in murder, a count for each 
may be joined in the same information even though the murder is punishable by death. 
Thus the similarity of punishment requirement of State v. Hodges does not necessarily 
apply to joinder of offenses arising out of the same transaction.”4 

Where two distinct offenses of an equal degree are charged in different counts, and 
one offense involves the same vital incriminating element as the other offense, then 
the court must require the state to elect upon which count of the indictment it will rely 
for a conviction. To fail to require an election would impair the defendant’s constitutional 
rights, because a conviction on one count is a bar to a conviction on the other count. 
Where the defendant was charged with (1) being drunk on a public highway, and 
(2) operating an automobile on a public highway while drunk, both offenses involved 
the incriminating element of being drunk on a public highway, and not being dif- 
ferent degrees of a single offense, the state must proceed on one count alone under 
Sec. 10 of the Bill of Rights in the Kansas Constitution.25 To allow prosecution on both 
counts in effect would place the defendant in double jeopardy for the same criminal 
offense. 

4- Joinder of Felonies and Misdemeanors in Different Counts 


In general, counts for misdemeanors may be joined with counts for felonies in the 
same indictment where all the offenses arise out of the same transaction or where they 


16. State v. Fulton, 88 Kan. 159, 127 P. 526 (1912). 
= State v. Bell, note 15, supra. 
State v. Pendleton, 144 ie. 410, 61 P. (2d) 107 (1936); State v. Toelkes, 139 Kan. 682, 
33 Pp vioay ap (1934); State v. Chandler, 31 Kan. 201, 1 P. 787 (1884). 
19 v. Blakesly, 43 Kan. 250, 23 P. 570 (1890). 
le } vend v. Fields, 70 Kan. 391, 78 P. 833 (1904). 
- 121 Kan. 284, 246 P. 1003 (1926); State v. Morrison, 121 Kan. 844, 250 P. 333 (1926). 
- 189 Kan. on 29 P. (2d) 1101 (1984). 
- 189 Kan. 62. 
. See notes 13 and 13, 
. State v. McLaughlin, 21 Kan. 693, 249 P. 612 (1926). 
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are all of the same nature, require the same kind of proof and the same mode of trial.26 
The reason for the common law rule that felonies and misdemeanors may not be joined 
in the same indictment no longer exist because of the similarity of the mode of trial 
and kind of punishment applied to each. In State v. Warner the court said,27 “The 
reasons for the distinction which formerly prevailed in England between prosecutions for 
felonies and for misdemeanors no longer exist. Where the usual punishment for the 
commission of a felony was death, great strictness in charging the offense, as well as 
the mode of trial, was and ought to have been maintained; but in this state, and in this 
country generally, there is no broad distinction between the character of the punish- 
ment inflicted for misdemeanors and for felonies other than murder. Fines and impris- 
onment, with or without hard labor, are the penalties usually imposed for both felonies 
and misdemeanors. The distinction between the two classes of crimes drawn by our 
statute rests on the character of the punishment, offenses punishable by death or con- 
finement in the penitentiary being denominated felonies, and all others misdemeanors. 
The mode of trial in all cases is substantially the same, and in cases like the one under 
consideration, where the proof must necessarily be in part the same on all of the charges, 
it seems entirely proper to join charges of separate transactions of similar character.” 
Hence the same rules apply to joinder of felonies and misdemeanors in separate counts 
as applies to joinder of felonies in different counts of the information. 
5. Joinder of Separate Offenses in a Single Count 

Generally an indictment or information is bad for duplicity when it contains a 
count charging two or more distinct felonies. The natural result of such a joinder is to 
prejudice the rights of the defendant. The jury must be presented with single issues 
upon which to decide so that it is certain that all of the jurors agree upon each offense 
of which the defendant is found guilty. Likewise the court must know exactly the 
offense upon which the defendant has been found guilty in order to make the proper 
sentence. Thus separate and distinct felonies, though of a related character, should not 
be charged in the same count. When they are charged in the same count, the court will 
sustain a timely motion to quash the information.?* 

This rule is not generally true as to misdemeanors except where it is shown that 
the defendant’s substantial rights have been prejudiced by the joinder in a single count.” 
Thus an information charging misdemeanors under different sections of the anti-trust 
law enacted at different times is not publicitous although the charge of each of the mis- 
demeanors was contained in a single count.*® But where the defendant was charged in 
a single count with maintaining a liquor nuisance in each of two different places, the 
court held that a motion to quash the information should have been sustained because 
of the duplicity.24 Charging an indefinite number of sales of intoxicating liquor to 
unnamed persons in a single count was held to be bad for duplicity because the defend- 
ant had no means of knowing the nature and cause of the accusations made against 
him.*2 

An exception to the rule which is said to apply to both felonies and misdemeanors, 
but which has actually been applied only in misdemeanor cases occurs when the sep- 
arate offenses set forth in one count may be regarded merely as different steps or stages 
in one offense committed by the defendant.** This rule is stated in State v. Schweiter 
as follows:*4 “Where the statute makes either of two or more distinct acts connected 
with the same general offense, and subject to the same measure and kind of punishment, 
indictable separately and as distinct crimes, when each shall have been committed by 
different persons and at different times, they may, when committed by the same person 

. State v. Toelkes, 139 Kan. 682, 33 P. (2d) 317 (1984). 


- 60 Kan. 94, 55 P. 342 (1898). 
28. State v. Brown, 118 Kan. 603, 236 P. 663 (1925); State v. Goodwin, 38 Kan. 538, 6 P. 899 


29. State v. Schweiter, 27 Kan. 499 (1882). 
. State v. Glenn Lumber Co., 83 Kan. 399, 111 P. 484 (1910). 
. State v. Wester, 67 Kan. 810, 74 P. 239 (1903). 
. State v. Green, 104 Kan. 16, 177 P. 519 (1919). 
83. State v. Pryor, 53 Kan. 657, 37 P. 169 (1894); State v. Sherman, 81 Kan. 874, 107 P. 
Am. St. Rep. 403 (1910); State v. Robinson, 124 Kan. 245, 259 P. 691 (1927). 
34. 27 Kan. 499 (1882). 
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and at the same time, be coupled in one count as constituting all together one offense 
only. In such cases the offender may be informed against as for one combined act in 
violation of the statute, and proof of either of the acts mentioned in the statute and set 
forth in the information will sustain a conviction.” The rule is applied usually in cases 
of violation of the liquor laws or cases involving the obtaining of money by fraudulent 
means where the offenses overlap and are difficult to set forth separately. The rule should 
be subject to rigid supervision by the court in order to prevent injustice to the defend- 
ant. The elements of each offense should be clearly established, and the severity of 
punishment applicable to each should be similar. It is doubtful that this rule would be 
literally applied in felony cases. 

An exception to the general rule as applied to felonies does occur when the offense 
charged in the count of an information includes another offense under another section 
of the statutes. This occurs as a result of statutory duplicity and not from duplicity in the 
offenses charged by one count of the indictment. Therefore it cannot be said the in- 
formation is bad for duplicity. In such a case the finding of the elements of the offense 
as charged will constitute either one of two different offenses upon one of which the 
defendant may be found guilty.*5 Similarly where a felony and an attempt to commit 
the same felony are joined in one count, the indictment is not bad for duplicity, because 
the lesser offense is contained in the greater offense and allegation of the greater includes 
the lesser offense. The charge of the attempt may be regarded as surplusage, because it is 
not necessary under the Kansas Statutes to allege the attempt if the actual offense is 
charged.2® There is also a statutory provision in Kansas permitting the joinder of a 
burglary and larceny charge in the same count of the information when a person has 
committed both crimes by the same act.87 

The joinder of felony and misdemeanor in a single count of an information would 
be permissible only when the misdemeanor was contained within the elements of the 
felony, or where the misdemeanor could be considered as one of the steps or phases in 
the commission of the felony.** 

The American Law Institute Code of Criminal Procedure has done little towards 
clarifying the rules applicable to joinder of counts and offenses in a single information. 
The great diversity of rules applied by the different states makes it improbable that much 
uniformity in criminal procedure can be obtained in the near future, and the Code 
recognizes this diversity by formulating only general principles and leaving each state to 
apply its own law under those principles. Section 176 of the Code provides that no in- 
dictment or information shall be held defective because an offense is charged in the dis- 
junctive or alternative. Section 182 provides that no indictment or information shall 
be invalid or insufficient because it contains any repugnant allegation, if it charges an 
offense. Section 183 provides that unnecessary allegations may be regarded as sur- 
plusage. Section 185 provides that the information shall not be quashed for misjoinder 
of parties, misjoinder of offenses charged, duplicity, or uncertainty, if it charges an 
offense. The remedy for such defects is by motion for a severance into proper counts or 
separate informations. It also provides that there shall be no appeal or motion after 
verdict based on any of the above named defects unless it is affirmatively shown that the 
defendant was in fact prejudiced in his defense upon the merits. The model Code does 
not define what shall constitute a misjoinder of parties, misjoinder of offenses, duplicity, 
or uncertainty, but merely provides the remedy where the court finds such defects do 
exist. 

The general principle followed by the Kansas Courts in making irregularities fatal 
to the information only when the defendant can show that his substantial rights have 
been materially prejudiced, has been generally satisfactory in its application. Such a 
principle has resulted in speedier and less costly criminal prosecutions freed from the 
technicalities of common law procedure, the reasons for which no longer exist. But 

85. State vy. Burwell, 34 Kan. 312, 8 P. 470 (1885). 

36, Kan. Gen. St. 21-101, 62-1022 and 1028. 


87. Kan. Gen. St. 21-524. 
38. State v. Pryor, 53 Kan. 657, 37 P. 169 (1894). 
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such a rule does place upon the courts the burden and responsibility of being ever watch- 
ful that the irregularity does not in fact injure the rights of the defendant. 


Oscar Bein, '39 
University of Kansas, School of Law. 


INSTRUCTIONS TO THE JURY 


In both criminal and civil cases it is the duty of the trial judge to instruct the jury 
as to the law and issues involved in the case. In this respect Kansas differs from some 
other jurisdictions in the United States where instructions may be given at the discretion 
of the judge in the absence of a request for instructions. Our Criminal Code provides 
that, “The court must charge the jury.” A subsequent section provides: 


“The judge must charge the jury in writing and the charge shall be filed 
among the papers of the cause. In charging the jury he must state to them all 
matters of law which are necessary for their information in giving their verdict. 
If he presents the facts of the case, he must inform the jury that they are the 
exclusive judges of all questions of fact.’® 


In civil cases the Code provides: 


“When the evidence is concluded and either party desires special instructions 
to be given to the jury, such instructions shall be reduced to writing, numbered 
and signed by the party or his attorney asking the same, and delivered to the 
court. The court shall give general instructions to the jury, which shall be in 
writing and numbered, and signed by the judge, if required by either party. Before 
reading the instructions to the jury, the court shall, when requested, submit the 
same to counsel on either side and give counsel a reasonable time to suggest modi- 
fications thereof. When either party asks for special instructions to be given to 
the jury, the court shall either give the instructions as requested, or positively re- 
fuse to do so; or give the instructions with a modification in such manner that 
it shall distinctly appear what instructions were given in whole or in part, and 
in like manner those refused. All instructions given by the court must be signed 
by the judge, and filed together with those asked by the parties as a part of the 


record.””4 


Thus, in a trial by a jury, it is the duty of the court to instruct the jury on questions 
of law which he deems applicable to the case as made by the pleadings and evidence.® 
The statute makes mandatory the giving of general instructions by the court to the jury 
in civil cases even when no special instructions are requested, or when no instructions 
are requested at all.® 

If either party desires that the court give other or different instructions than those 
given by the court he must make his request in writing; otherwise the instructions given 
will stand as the law in the case for that trial.’ 

The two paragraphs of the Code relating to civil cases have been taken almost ver- 
batim from the statutes of Indiana. They were adopted in Kansas in 1879. The supreme 
court of Indiana has decided that the party desiring special instructions must make 
his request known to the court within a reasonable time so as to allow the court suf- 
ficient time to prepare them in writing. Therefore, under the rule that “where one 
state adopts a law from another, the judicial construction given to the statute in the 
state where it originated follows it to the state of its adoption,” where the request was 
made during the closing arguments so that the judge did not have time to write out 


Viesselman’s Abbott’s Civil Jury ee page 782, People v. Northcott, 209 Cal. 639; 289 P. 634. 

Letbass v. Miller, — Mo —; 48 S.W. (2d) 8 

2. Chapter 62, section 1438 of General Statates of 1935, para. 4. 

3. Chapter 62, section 1447, of General Statutes of 1935. 

. Chapter 60, section 2909 of General Statutes of 1935, paragraphs 5 and 6. 

- Douglas v. Geiler, 32 Kan. 499; 4 P. 1039 (1884). 

. See note 4, — 

. See note 5, 

. MeJunkins . TBtate, 10 Indiana 140 (1858). 
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all the instructions before being called upon to charge the jury, it was not error for the 
judge to give orally those instructions which he did not have time to write out.® 

Generally, however, where the court is duly requested to instruct the jury in writ- 
ing, and it is necessary to state any rule of law to them by the court for their guidance in 
arriving at a verdict, it is the duty of the court to give its instructions in writing.!° Giving 
instructions orally and having them taken down by a stenographer, and after the jury 
has retired, having them written out by the stenographer, is not sufficient.14 But where 
a verdict for the recovery of specific personal property is rightly directed, and the jury 
is told to find the value of the property at the time it was taken from the possession of 
the successful party, and add interest from the date of taking to the rendition of the ver- 
dict, and no further or different instruction is asked, and where it does not appear that 
counsel trying the case, or the jury, could have misunderstood the direction given, or 
that it was erroneous in any particular, the judgment will not be reversed merely because 
the instructions were not reduced to writing.’ 

It is the duty of a court to interpret the pleadings and instruct the jury as to issues 
presented by them. An instruction leaving to the jury the question of whether the action 
is one for the recovery of damages because of the fraud of the defendant in inducing 
the plaintiff to enter into a contract or one for rescission of the contract and restoration 
of the property or its value, is erroneous.!* The court should not restrict or ignore any 
of the issues formed by the pleadings and supported by the proof. Where the defend- 
ant pleads several defenses and offers proof to sustain them, a charge by the court which 
ignores one or more of such defenses and authorizes the return of a verdict against 
defendant if the jury find other issues in favor of the plaintiff, is error. 


The court must interpret the pleadings and the jury must accept the interpretation 
thus given. The practice of sending the jury to the pleadings for the matters in con- 
troversy cannot be approved of in any case, and where the pleadings are prolix and 
contain important and intricate averments, on some of which no proof was offered, it is 
deemed material error for the court to fail to interpret the pleadings for the jury.®: But 
it is permissible to send the pleadings to the jury room with the jury as an aid to the 
jury, the court having first interpreted them. 


Either party wishing special instructions must himself state the particular fact upon 
which he wishes the jury to find, leaving it only to the jury to give the answer, and he 
shouldn’t ask the court to instruct on facts not particularly stated by the party himself. 
The court in its discretion may refuse to instruct the jury to give new facts as reasons 
for finding on some general fact requested.!® 


It is not error to refuse to give an instruction as requested when substantially the 
same rule of law is contained in the general charge.!7 The special instruction, if it cor- 
rectly presents the law and is material under the evidence, must be given unless the 
general instructions cover the matter.!® If the general charge fairly presents the propo- 
sitions involved in the case, it is not error for the judge to refuse to give special instruc- 
tions which might have been given, but which were not requested.’® If a party wishes 
the court to give special instructions, he must specially request them, and in writing 
signed and numbered by the party or his attorney.2® A party cannot complain of the in- 
structions given if they did not incorrectly state the law, and where no objection was 


9. Atchison, T. & S.F. Railroad Co. v. Franklin, 23 Kan. be (1879). 

10. Deets v. National Bank, 57 Kan. 288; 46 P. 306 (1896). 

11. Rich v. Lappin, 43 Kan. 666; 23 P. 1038 (1890). 

12. See note 10, supra. 

13. Bushey v. Coffman, 109 Kan. 652; 201 P. 1108 (1921). 

14. Insurance Co. v. Despain, 77 Kan. 654; 95 P. 580 (1908). 

15. Stevens v. Maxwell, 65 Kan. 835; 70 P. 873 (1902). Railroad Co. v. Eagan, 64 Kan. 421; 
67 P. 887 (1902). 

16. Foster v. Turner, 31 Kan. 58; 1 P. 145 (1888). 

17. Votaw v. McKeever, 76 Kan. 870; 92 P. 1120 (1907). Daly v. Gypsy Oil Co., 133 Kan. 
551; Bw P. 1099 (1931). 

Mo. Pac. Ry. Co. v. Cassity, 44 Kan. 207; 24 P. 88 (1890). 
1°. Phinney v. Bronson, 43 Kan. 451; 23 P. 624 (1890). 
20. Chapter 60, section 2909, paragraph 5 of General Statutes of 1935. 
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made to them, no modification of any of them was suggested, or no special instruction 
was requested.?! 


Although it is the duty of courts to charge juries upon all the issues of law involved 
in cases which may be submitted to them; yet where a failure so to do does not work 
any serious injury, and substantial justice has been done, a reviewing court will not 
reverse a judgment for such failure alone, especially where the instructions asked were 
not reduced to writing and presented to the trial court for allowance or refusal.22 A 
judgment will not be reversed because an instruction which might properly have been 
given was refused, where it does not appear that the party complaining was prejudiced 
thereby.28 Under our Civil and Criminal Codes and decisions a refusal to give an in- 
struction is not reversible error unless it affirmatively appears to have prejudically affected 
the substantial rights of the party complaining.*4 


In charging the jury the court may properly present the various phases of the case 
suggested by the evidence or the contentions of the parties although such opposing 
phases are inconsistent with each other, and it will not be deemed error to do so when 
upon consideration of the instructions as a whole it does not appear that the jury might 
have been misled thereby.25 It is not a fair basis for reversible error to single out an 
instruction and show that it lacks one element to make it a complete statement of the 
law, when it clearly appears that the missing element was repeatedly given in other 
instructions and where the jury could not have been misled by the criticized instruction.” 


Instructions should be given before argument, but statements made in closing argu- 
ments of counsel may justify additional instructions.” The district court has a large 
discretion in the matter of giving additional instructions after the jury has retired for 
deliberation. A judicious exercise of the discretion tends to sure and efficacious ad- 
ministration of justice; and only in the event of abuse, resulting in prejudice, will an 
exercise of the discretion be ground of reversal. “The court did not err in withdrawing 
two instructions and reading to the jury substitutes for them, after the case had been 
submitted to the jury and it had deliberated for several hours,” it was said in Bray v. 
Railway Co.?8 

The Civil Code dispenses with the necessity of taking or saving exceptions to in- 
structions.2® However, fairness to the court should prompt counsel to call attention to 
such errors seasonably, and they may be held to waive their right to relief where their 
conduct, expressions, or silence show acquiescence in an erroneous declaration of law 
or evince a purpose to take advantage of unguarded expressions that would have been 
promptly corrected if pointed out.*° 


Errors in the instructions given by the trial court to the jury may be corrected by 
special findings of the jury. Thus, where the judge incorrectly instructed as to the 
proper amount of damages, the defect was cured by the verdict for the proper item of 
damages duly proved.*! It was said in Nelson v. Cement Co. that, “an error in giving 
and refusal of instructions may be rendered immaterial by a special finding of fact where 
such finding is not induced by the failure to give proper instructions.”®* In that case 
the defendant, a company which owned the mine in which plaintiff was working at the 
time of his injury, alleged that the mine superintendent was an independent contractor 
and that he controlled the employment of the men. The trial court refused to instruct 
that the defendant was not liable if the jury found that the superintendent was an in- 
dependent contractor, and instructed the jury to disregard the evidence on the matter of 


21. Foley v. Crawford, 125 Kan. 252; 264 P. 59. Cage v. Stalker, 131 Kan. 417; 292 P. 773 


22. Guthrie v. Murrill, 4 Kan. 187 (1867). 

. Hovis v. Cudahy Refining Co., 95 Kan. 505 (1915). 

. Root v. Cudahy Packing Co., 94 Kan. 339; 147 P. 69 (1915). 

. Votaw v. McKeever, 76 Kan. 870; >. 

. Glahn v. Mastin, 115 Kan. 557; 2 

. Foster v. Turner, 31 Kan. 58; 1 P. 146 (1883). 

. Bray v. Railway Co., 111 Kan. 60; 205 P. 1112 (1922). 

. Cobe v. Coughlin, 83 Kan. 522; 112 P. 115 (1910). 

. Bowen vy. Timmer, 87 Kan. 162; 123 P. 742 (1912). 

. Kirby v. M-K-T Railroad Co., 121 Kan. 275; 246 P. 1005 (1926). 
84 Kan. 797; 116 P. 578 (1911). 
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independent contractor. The jury made a special finding .that the plaintiff was in the 
employ of the defendant, and that the superintendent was acting for the defendant. The 
court on appeal held that these findings made the alleged errors immaterial. 


James A. WILuIaMs, °3 
University of Kansas, School of Law. 


ADVANCE NOTICE OF ALIBI DEFENSE 


The history of criminal procedure of the last three centuries has been marked by 
both judicial and legislative enactments giving to the accused a greater advantage. The 
trial of today is a far cry from the unequal battle of Eighteenth Century England. The 
revolt from this persecution has started the pendulum swinging, and it is the opinion 
of many that it has swung too far. As Judge Freeman of Minnesota puts it: “It seems 
to me that we have thrown so many safeguards around a defendant in a criminal trial 
that in a good many instances it is impossible to convict a guilty man,” and he goes on— 
“He may change his ground of defense several times and at the last moment may come 
in with some matter in defense that is almost impossible for state to rebut on the short 
notice it is given.”? 

In Kansas, as elsewhere, the accused has been presented a formidable array of 
weapons. His most cherished privileges are copy of the indictment, copy of state’s 
witnesses, a preliminary examination necessitating the presentation of a prima facie case 
by the state, and finally the uninformative answer of not guilty! The breadth of the plea 
is unlimited and from the state’s standpoint tells nothing; consequently at the last moment 
defendant may plead entrapment, self-defense, or alibi. It is concerning the latter defense 
that most of the criticism has arisen. 

Although not an affirmative defense, alibi is obviously defensive in nature, as state 
must prove defendant was at the scene of the crime.2 The characteristic of the defense 
of alibi is surprise. It is here that the prosecution is struck a blow in the dark. Time 
permits little else but ineffective cross-examination and attempts at futile rebuttal. Sur- 
prise and lack of time coupled with opportunity for perjury makes this practice almost 
vicious. 

In addition to Kansas* two states have passed statutes requiring advance written 
notice for the defense of alibi. Michigan enacted her statute‘ in 1927 and Ohio® prac- 
tically copied it in 1929, changing only the requisite number of days notice is given 
before trial. It is well to examine both the statutes and decisions of Michigan and Ohio, 
as the framers of the Kansas statute no doubt carefully considered them in drawing up 
the recent legislation.® 

In the states mentioned alibi is not raised by a separate plea but by specifications 
under the general issue. The statute also provides that in case defendant fails to submit 
notice the court may at its discretion admit such evidence. The Kansas statute is based 
on the same idea but requires a seven day notice preceding trial, as compared with four 
days in Michigan and three in Ohio. By wordings of the Kansas statute the only dis- 
cretionary powers of the judge is to admit notice of alibi before swearing of the jury, 
while statutes of the other two states allow the judge to admit new evidence of this 
nature during the trial. 

This type of legislation is in its infancy and there have been very few cases to date 
on the three statutes. Only one case’ has reached the Kansas Supreme Court and in that 
instance the court upheld the ruling of a judge excluding testimony of a witness whose 
name was not endorsed on the notice. Under the Kansas statute the court allows the 
defendant to endorse other names by the same procedure that the court permits the 

1. 2 Minn. Law mead 357. 

2. 15 Am. Juris. 15. 

8. Kan. G.S. 1935, § 62-1 

4. Mich. O.L. (1929), 8 17318, 173814. 

Ohio General Code, § 1 -20. 

7 


. Passed March 18, 1986, ny also 35 J.C.B 
. State v. Rafferty, 145 ‘Kan. 795, 67 Pac. * (na) 1111. 
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prosecutor to add the signatures of other witnesses to the information; that is, it is up 
to the judge’s discretion. 

Although the question of due process has never been directly raised, the Supreme 
Court of Ohio overruled the Court of Appeals of that state and held the statute valid’ 
The argument of counsel in that case was in effect that the evidence of alibi in this case 
was contradictory to state’s testimony and should be admitted for the purpose of rebuttal. 
The court pointed out that the defendant wasn’t denied the right to make full testimony, 
as he could testify by giving the statutory notice; and to admit evidence on a contradictory 
ground would throw the whole statute out since all alibis rebut in the same sense. 

In the case of Reed v. State® on a prosecution for burglary and larceny of wheat the 
testimony of the defendants the next morning was excluded. On appeal the Court of 
Appeals held the exclusion prejudicial, for the alibi statute only refers to evidence con- 
cerning the defendant’s presence at the time of the crime. 

The Supreme Court of Michigan! has also upheld the right of the judge in two 
different instances to comment on the defense of alibi regardless of the statute. In People 
v. Wudarski! the court’s instructions—‘in considering evidence offered upon the question 
of alibi you should remember that it is a defense which is difficult to disprove,” were 
held not error. 

Only two cases have arisen on the sufficiency of the notice. In Woodruff v. State!® 
the court admitted evidence, although the notice only stated that the defendant was in 
the city of Newark when the crime was committed. But this could hardly establish a 
precedent. The Kansas statute reads, “—where the defendant contends he was,” and the 
Michigan statute reads, “—specific information as to the place.” The notices received in 
most counties up to date have usually included both the street address of the place or 
places defendant claims he was and addresses of his witnesses. Balahier v. State!® held 
oral notice wasn’t sufficient. _ 

These statutes do not place an extra burden on the defendant in proving his alibi. 
The instructions in People v. Miller! to the effect that jury must believe the alibi to 
acquit were held error. The Supreme Court of Michigan reversed the case on ground 
that alibi need not be believed by the jury but must raise only a reasonable doubt. 

Gordon Dean, of Duke University Law School, points out that although many de- 
fense lawyers have severely criticised the statutes of Michigan and Ohio, they have 
brought about a great increase in convictions in alibi cases because the police and prose- 
cutors now have opportunity to inquire into the alibi and character of the witnesses 
used to support it.15 

Lzo BrENNEISEN, ’40 
University of Kansas, School of Law. 


8. Ohio v. Thayer, 124 Ohio St. 1, 176 N,E. 656; State v. Nooks, 123 Ohio St. 190, 174 N.E. 743. 

9. Reed v. State, 44 Ohio App. 318, 185 N.E. 558. : 

10. People v. Wudarski, 253 Mich. 83, 234 N.W. 157; also People v. Marcus, 253 Mich. 410, 
235 N.W. 202. 

11. See note 10 supra. 

12. Woodruff v. State, 36 Ohio App. 287, 173 N.E. 206. 

18. Balzhier v. State, 35 L.R. 120 (Ohio). 

14. People v. Miller, 250 Mich. 72, 229 N.W. 475. 

15. 20 A.B.AJ. 435. 
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What is a presumption in law? Former Justice Burch in 137 Kansas p. 292 says first: That Dean 
Wigmore calls presumptions “artificial rules which stand in the place of proof until the contrary is 
shown,” and second. the Supreme Court of Missouri calls them “bats of the law flitting in the twilight 
but disappearing in the sunshine of actual evidence.” Perhaps presumptions are imaginary spokes in 
an imaginary wheel expected to support a real wagon. You of the colleges are free to send in your 
answers for publication. 





oO 


Now if presumptions are presumptions then how should courts open their sessions? This has been 
discussed before. It is not of importance to many sections. In physical examinations we find that a 
leg which has not been used for thirty years is useless as a leg. In the Eighteenth Judicial District 
for thirty years we have opened court by the judge surreptitiously mounting the bench, quickly rapping 
a gavel, but being careful not to surprise anyone and while the smoke settles and whispering slows 
down somewhat, calling off the cases for the day. This is a quiet, easy, simple, and unobtrusive way 
of opening court. In fact it rarely disturbs anyone. 





oO 


They say lawyers hate to give up old customs. What is an old custom? Is this method of opening 
court an old custom by virtue of 30 years of use? Personally as a judge I like it but I have a feeling 
it is not right. It's like the fellow who chewed tobacco to excess. He said “Sure I know it isn’t good 
for me but I like it, so what?” Mavbe this way of opening courts isn’t good for the profession of 
law, but if the lawyers like it, so what? 





Well, that was quite an introduction. Nine months ago five lawyers became concerned about our 
court openings. Being willing to try something I told them I would try formal openings of court for 
a term but added, “you know it will not work with four divisions of the court trying to call dockets 
at the same time.” Fingers crossed you see. Well I tried it as best I knew how. Not only for one 
term but two terms. Finally I became tired of opening court with two lawyers, a witness and litigant 
present and so we have stopped again. 





Here are a few of the written comments I have received. Claude Sowers: “Democracy never intended 
such a laxity of formalities . . . I believe that many times we see folks in a frantic attempt to be demo- 
cratic and informal make ordinary, natural ceremonies embarassing for themselves and others. Why 
should not those who practice at the bar and enter a court room as litigants bow their ‘heads or at 
least stand and call to mind silently our great Magna Charta and recognize in some manner the, open- 
ing of our courts?” L. C. Gabbert: “The attorneys of the St. Joseph bar decided at a bar association 
meeting that upon the entrance of the court upon the bench the members of the bar should rise. This 
was done as a courtesy from the bar to the court and not as a courtesy demanded by the court.” Henry 
Lampl: “I have felt that the layman is not sufficiently impressed with our courts and the judges pre- 
siding over them . . . This in my judgment has been due to some extent to the very informality which 
has attended the opening of the court and in some instances the conduct of trials.” Thanks. It is ample 
pay for our efforts. 





—> 


Laxity in courts simply expresses the wishes of the bar. One leading attorney was in chambers one 
morning when I asked him if he did not want to help open court. He said he was not interested in 
court openings. 


“Oo 


_ Here is a matter of interest to lawyers and students who expect to practice in Kansas. So far it 
is merely a local Sedgwick county matter but these things have'a habit of spreading 








oO 


Some of our local legislators are rather determined to abolish one of the four divisions of District 
Court. The argument: Work has fallen off and three judges can do the work. Now there is a bit of 





300 The JourNaL 


truth in the argument. Work has fallen off in spite of the fact that more and more lawyers are gradually 
coming to Wichita. But there is another side to the matter which may be a direct hit at some other 
districts. Sedgwick county judges are handling more cases per year each than any other judges 
except Judge Sommers, who is inflicted with the results of oil in his district. 


Oo 





For the sake of discussion let us admit that the taxpayers union and some of the legislators are 
right. Then let us look at the judicial question as it should be looked at. We have forty-eight judges 
of the district court in Kansas. All are state-paid officials. The entire state is interested. 





-“O- 


Taking Judge Sommers as a horrible example you will find from examination of the judicial 
council’s reports that he has three counties in his district. If you will rum down the list you will find 
that he handles more cases in some of those three counties than other judges do in an entire district; 
or put it in another way and you will find he does two and ‘one-half times as much work as some 
other judges. Now, is he doing too much or are they doing too little? He is not complaining nor are 
they. The chances are they are busy but do not have the volume of cases to care for. It is my ex- 
perience that when we are busy trying cases other little matters, which ordinarily we would spend time 
with, dispose of themselves. 





see 


What I am trying to ask is this: Do we need to re-district our state? Do we need, as suggested 
by the Judicial Council, to shift our judges around? Judge Sommers has approximately 1,000 new cases 
a year. Here in the Eighteenth District we used to have about that many per judge but now we have 
about 750 per judge. 





o 


It is probable that we could consolidate and reduce the number of districts considerably. In this 
someone’s toes would be tramped on. We could under proper legal provisions, divide and shift the 
work. We could save money, better the judicial service, and advantage the state in other ways. Judges 
would gain valuable experience from trying cases in other districts. Likewise lawyers would profit by 
having other judges sit occasionally. Of course some of the judges who like to be at home would not 
care to travel. I am one of those but if it was for the best interest of the state and judiciary I would 
be for it. 





oO 


I am discussing this because the legislature will be in session and the fire originating in Sedgwick 
county is quite likely to spread. I wonder what the rest of you think about it. 





Since we are talking of courts, let's take another little whirl at the jury system. Reiterating my 
own faith in juries and that we have not yet come to the place where we can dispense with them, 
I believe there is only one tenable solution offered. That is a bench of three judges to try each case. 





o 


You know I thought that was a rather new and novel idea some years ago. In fact this opinion 
remained with me until about two months ago. There was a judge in Oklahoma who attained some 
renown and later went to Congress partly because of his unique idea of calling two laymen to sit with 
him as tryers of fact. One of our local judges called in two lawyers some months ago. The last I 
heard they had been unable to agree. 





o 


Coming back to this Judge and two laymen court. Some time ago I was browsing through com- 
ments on a Sunday School lesson and the instance was being related where Jesus was asked to divide 
of give the inheritance to a brother. He asked who made him a judge or something like that. You 
look it up. I have the advantage of having it here before me. The commentator said Jesus could not 
decide the question and the applicant knew it because the matter must go to the “three man bench.” 





> 


Three man bench? Two thousand years ago or almost. What did he mean? This commentator 
apparently assumed that every Bible class teacher would know, but I didn’t. So I promptly went to 
one who I knew could tell me, Rabbi Harry Richmond. “Why,” he said, “a three man bench was 
the method the Jews of that time used to settle disputes of every kind. The Rabbi, when a question 
came up, simply appointed two of the congregation at the tabernacle to sit with him and after hearing 
the evidence the three decided the question.” You see, two laymen and the Rabbi. Well, what is new 
in the three man court idea anyway? I understand this procedure is still followed in disputes which 
can be settled without resorting to the courts. 


o 


Seniors at law schools! You will have a lot of old problems to solvd but they will all seem new. 
We are so prone to forget the past. Then there will be a lot of new things to which old established 
reasoning will be the best answer. If I had my way we would throw away a lot of our cases and 
follow some fundamentals. Too often the case is an opportune disposition of a ticklish question. 
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which signifies ‘‘Certified Performance.’’ 
modern Gas Range meets many of these standards. 
ee ae eee oe SY SS o> 
quirement—every pocket 


The Gas Service Co. 


—A Cities Service Company — 




















“The Outstanding Citation Book of All Time“ 


New 1938 Edition of 


SHEPARD'S 
FEDERAL 
REPORTER 
CITATIONS 


Cases, Patents, Trade- 
Marks, Court Rules 


As Cited in Every State and 
Federal Court in the United 
States 


—e— 


Completely Analyzed 


—@— 


Always Up To Date 


an@u= 


SHEPARD'S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street, New York 
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HE men who aided Alexander 
i. Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
phone service. 


Things ihe 


Batt himself, the young inventor... 
you may today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 


not know... eas 


Tsomas A. Watson, making with his 
about your own hands the first telephones . . . to- 
day his place is filled by the great 


T l h shops of Western Electric Co., which 
€ ep one supplies at a saving the materials 


needed in the Bell System. 
) yr 


Garver G. Hussarp, first business 
adviser of the infant telephone indus- 
try ...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in theend thecourse that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good ephone (A) 


service at fair cost to the user. 


SOUTHWESTERN BELL TELEPHONE COMPANY 
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JUDGMENT! 


In the Case of Mack. 
GOOD LIGHT 


BAD LIGHT 
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It is the judgment of this court 
that Bad Light should be banished 
forever and Good Light given an hon- 
ored place in every office and home. 


For it has been scientifically 
proved by the evidence that Good 
Light assures “seeing ease” and tends 
to eliminate the cause of eye-strain, 
headaches, and lowered efficiency. 
This is of inestimable value to 
both employee and employer. For 
the exclusion of these factors do 
much to prevent the mistakes and in- 
efficiency which can prove so costly. 
Good Light also speeds up work. 


The same evidence has shown con- 
clusively that Bad Light gives vision 
that may seem ample, but soon leads 
to fatigue, headaches, and lowered 
efficiency. As a result, mistakes and 
slower work become apparent and 
costly. 


Inasmuch as it is difficult to rec- 
ognize, without the use of instru- 
ments, the quality of light, the court 
suggests the litigants call K. G. & E. 
for a free lighting survey by a light- 
ing expert. It is understood that there 
is no charge or obligation. 


KANSAS %s ELECTRIC COMPANY 
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Complete Bankruptcy Schedules 


. also Legal Blanks, Blank Books and 
Bookbinding; Professional Stationery for 
= attorneys, Reports, Abstracts; Stock and 
Bond Forms with or without Coupons im- 
printed. 


THE WICHITA EAGLE PRESS 


WICHITA ote KANSAS 


ABSTRACTS 


It is not every lawyer that can compile a good brief— 
neither is it every printer that can PRINT a good brief. 
Each element requires a certain amount of thought and 
study. Then there are rules and requirements of the court 
to be considered. 

We have been printing abstracts and briefs for some 
of the best legal talent in the country (as well as for some 
of the beginners) for the past ten years, and have never had 
a complaint during that time, but have received many com- 
pliments on our work and our service. 

If outside of Wichita—send us your manuscript—we’ll 
do the rest. If you are in Wichita—’phone us, 2-2377— 
we'll do likewise. 











We also print legal forms, deeds of trust, contracts, 
stock certificates, manuscript covers, vouchers, etc. 


McGuin PublishingCo. 


210 South Emporia WICHITA, KAN. PHONE 2-2377 


ABS TRACTS 

















NATURAL PREFERENCE 
is given the advertisers in The Journal by the attorneys of Kansas. 


Low yearly rates make The Journal a profitable medium for all 
who solicit the patronage of Kansas attorneys. 
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THE JOURNAL 


PUBLICATION OFFICE 
319 South Market Wichita, Kansas 
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